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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35, 130, 131 
[FRL  1096-6] 

State  and  Local  Assistance;  Grants  for 
Water  Quality  Planning,  Management 
and  Implementation;  Finai  Reguiations 

agency:  Environmental  Protection 
Agency. 

action:  Rule. 


summary:  These  regulations  govern  the 
water  quality  management  (WQM) 
program.  This  program  is  administered 
by  die  Environmental  Protection  Agency 
(EPA)  under  the  authority  of  sections 
106,  208,  and  303  of  the  Clean  Water  Act 
(the  Act).  The  WQM  program  is  a 
nationally  directed  and  ^ded  program, 
managed  by  EPA’s  regional  offices. 
Through  the  WQM  program,  grants  and 
other  assistance  are  provided  to  States 
and  interstate  and  areawide  agencies 
for  the  development  and  implementation 
of  programs  to  abate  and  control  both 
point  and  nonpoint  sources  of  water 
pollution.  Specific  program  activities 
include  the  identidcation  of  water 
pollution  problems;  the  assignment  of 
responsibilities  for  problem-solving  to 
Federal,  State,  interstate,  areawide,  and 
local  government  agencies;  and  the 
development  and  implementation  of 
solutions  to  the  problems. 

Four  earlier  sets  of  regulations 
implementing  sections  106,  208,  and  303 
of  the  Act  are  revised  and  replaced  by 
these  regulations.  The  four  superseded 
regulations  were  found  at  40  CFR  Part 
130;  131;  §§  35.200  through  35.236;  and 
§  §  35.551  through  35.570.  EPA  combined 
these  four  sets  of  superseded  regulations 
into  one  and  eliminated,  simplihed,  and 
consolidated  numerous  program 
requirements  of  those  regulations  in 
response  to  the  President’s  directive  to 
consolidate  Federal  planning 
requirements  on  State  and  local 
governments. 

These  regiilations  were  proposed  in 
the  Federal  Register  on  September  12, 
1978  (43  FR  40742).  Public  comment  was 
received  on  the  proposal  for  60  days. 
These  regulations  reflect  comments 
received. 

date:  These  rules  are  effective  on  May 
23, 1979  (see  §  35.1501). 

ADDRESS:  Comments  submitted  on  these 
regulations  may  be  inspected  at  the 
Public  Information  Reference  Unit,  EPA 
Headquarters,  Room  2922,  Waterside 
Mall,  401 M  Street  S.W..  Washington, 


D.C.  20460,  between  8  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  L  Wise,  Chief,  Program 
Development  Branch,  Water  Planning 
Division  (WH-554),  Environmental 
Protection  Agency,  401  M  Street  S.W., 
Washington,  D.C.  20460,  telephone  202- 
755-6965. 

SUPPLEMENTARY  INFORMATION:  ’These 
regulations  do  not  contain  major 
changes  or  shifts  in  the  goals  and 
objectives  of  the  WQM  program.  ’They 
do,  however,  make  some  adjustments  in 
the  management  and  structure  of  the 
program.  ’They  address  program 
management  needs  identified  in  an  EPA 
study  prepared  for  the  Office  of 
Management  and  Budget  entitled 
“Program  Strategy  for  Water  Quality 
Management,  FY 1979-1983.*’  ’They 
implement  applicable  provisions  of  the 
Clean  Water  Act  of  1977  and  several 
new  executive  orders  and  directives. 

’The  regulations  were  revised  in  order  to 
set  forffi  necessary  requirements  for  the 
continuing  planning  and  implementation 
phase  of  ffie  program,  because  the  initial 
planning  period  for  grantees  (usually 
three  years)  has  ended  or  will  soon  end. 
Modifications  to  requirements  in  the 
earlier  regulations  were  made  to  resolve 
problems  that  have  arisen  with  those 
regulations  over  the  past  several  years. 

EPA  is  currently  in  the  process  of 
revising  existing  WQM  policy  guidance 
in  order  to  conform  to  these  regulations 
and  to  eliminate  outdated  policy.  ’The 
current  Program  Guidance  Memoranda 
(SAMs)  will  be  revised  and  reissued  as 
WQM  Policy  Memoranda  and  will  have 
new  numbers.  'This  guidance  may  be 
obtained  from  EPA’s  Water  Planning 
Division. 

EPA  has  published  proposed 
regulations  to  implement  the  “clean 
lakes’’  program  imder  section  314  of  the 
Act  (44  FR  5685,  January  29, 1979).  The 
WQM  regulations  already  cover  several 
relationships  to  the  clean  lakes  program. 
EPA  is  considering  further  integrating 
the  two  programs.  We  invite  conunent 
on  how  they  should  be  integrated, 
including  the  possibility  of  incorporating 
the  clean  lakes  regulations  into  the 
WQM  regulations  when  the  final  clean 
lakes  regi^ations  are  promulgated.  EPA 
may  also  modify  these  WQM 
regulations  at  that  time  to  accommodate 
necessary  changes  in  the  WQM  program 
brought  about  by  integration  with  the 
clean  lakes  program.  In  addition,  we 
may  make  other  changes  to  the  WQM 
regulations  that  are  appropriate  in  view 
of  experience  in  the  WQM  program. 

EPA  intends  to  propose  additional 
provisions  for  the  WQM  regulations  that 


will  govern  statewide  section  208  dredge 
and  fill  regulatory  programs  under 
sections  208(b)(4)  (B)  and  (C)  of  the  Act. 
’These  sections  were  added  by  the  Clean 
Water  Act  of  1977. 

During  the  continuing  planning  phase 
of  WQM.  pollution  problems  that  were 
not  covered  by  the  initial  plans  will  be 
addressed.  Over  time,  as  resources  are 
available,  .WQM  plans  to  cover  all 
pollution  problems  will  be  completed. 

We  began  to  consider  the  need  for 
revised  WQM  regulations  in  January 
1978.  A  retreat  involving  EPA 
Headquarters  and  regional  personneL 
State  officials,  and  areawide  planning 
agency  officials  was  held  in  April  1978. 
Discussions  during  this  meeting  led  to 
the  decision  by  the  Agency  to  proceed 
with  a  revision  of  the  WQM  regulations. 
On  May  4, 1978.  a  preliminary  concept 
paper  containing  proposals  for  revising 
the  regulations  was  distributed  to  EPA 
regions;  State,  areawide,  and  local 
governments;  public  interest  groups; 
trade  associations;  and  interested 
individuals.  EPA  believes  it  is  very 
important  to  involve  the  public  in  the 
WQM  process.  In  keeping  with  this 
policy,  three  public  meetings  were  held 
in  Washington.  D.C.  to  discuss  and 
receive  comments  on  the  concept  paper. 
Numerous  comments  were  received  by 
mail,  phone,  and  at  the  meetings.  These 
comments  were  considered  in 
developing  the  proposed  regulations. 

The  regulations  were  developed  and 
reviewed  by  EPA  with  interest  groups 
such  as  the  Natural  Resources  Defense 
Coimcil,  Association  of  State  and 
Interstate  Water  Pollution  Control 
Administrators,  National  Association  of 
Regional  Coimcils,  National  Association 
of  Conservation  Districts,  and  the 
National  Forest  Products  Association. 
The  regulations  were  proposed  in  the 
Federal  Register  on  September  12, 1978 
(43  FR  40742).  We  held  a  public  hearing 
to  receive  comments  on  October  24, 

1978.  The  official  60  day  comment  period 
on  the  regulations  closed  on  November 
13. 1978,  and  as  of  that  date,  we  had 
received  approximately  180  comments. 

The  following  discussion  responds  to 
the  comments  received  on  the  proposed 
regulations.  ’The  discussion  is  arranged 
by  subject  area.  Changes  made  in  the 
final  form  of  the  regiilations  in  response 
to  public  comment  are  discussed  as  are 
the  Agency’s  response  to  significant 
comments  that  did  not  lead  to  changes. 
’The  citations  in  the  discussion  of 
comments  are  to  sections  of  the  final 
WQM  regulations  unless  otherwise 
indicated.  We  invite  further  comments 
on  the  changes  made  in  the  WQM 
program  through  these  regulations. 
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AppHcabUity  of  Revised  Regulations 

A  number  of  commenters  questioned 
how  these  regulations  would  apply  to 
WQM  planning  efforts  that  are  almdy 
underway  but  are  not  yet  completed  or 
approved  as  of  the  date  of  publication  of 
these  regulations  (§  35.1501).  The 
general  rule  set  forth  is  that  they  will 
apply  to  future  WQM  planning  activities 
hinded  after  promuJgation  of  die 
regulations  and  to  all  implementation 
activities.  Previously  funded  planning 
efforts,  including  development  of  the 
initial  WQM  plans  and  ^Ifillment  of 
conditions  attached  to  EPA  approval  of 
initial  plans,  will  generally  be  governed 
by  th^  regulations  under  which  they 
were  funded  and  developed. 

An  exception  to  this  general  rule 
provides  t^t  the  Regional 
Administrator  may  determine,  after 
consultation  with  the  planning  agency, 
that  it  is  appropriate  to  apply  these 
regulations  to  previously  fimded 
planning  efforts  or  satisfaction  of 
approval  conditions  (§§  35.1501(b)  (3) 
and  (4)).  This  will  allow  application  of 
these  regulations  to  earlier  planning 
efforts  in  cases  where  this  would  not  be 
inequitable  or  unduly  disruptive  of  a 
planning  agency’s  efforts. 

A  second  exception  provides  that  the 
new  procedures  for  ev^uation, 
certiHcation  and  approval  of  plans 
established  in  the  revised  regulations 
will  be  used  in  reviewing  all  WQM 
plans  and  updates  regardless  of  the  date 
of  the  grant  award.  Commenters  thought 
that  this  required  that  all  WQM 
planning  efforts  be  reviewed  and 
evaluated  against  the  new  requirements 
for  plan  content  found  in  the  revised 
regulations  (§§  35.1521-3  and  35.1521-4). 
The  regulations  do  not  require  this.  They 
require  that  the  evaluation  procedures 
be  used  in  all  cases,  not  the  new 
requirements  for  plan  content 
Previously  funded  planning  efforts  will 
normally  be  evaluated  using 
requirements  for  plan  content  foimd  in 
the  regulations  that  were  in  effect  at  the 
time  of  the  grant  award  (i.e.,  40  CFR  Part 
131.11).  As  discussed,  however,  the 
Regional  Administrator  may  use  the 
new  requirements  for  plan  content  when 
evaluating  previously  funded  planning 
efforts  in  appropriate  cases. 

Relationships  Between  Water  Quality 
Assessments,  State  Strategy,  State/EPA 
Agreement,  Annual  Work  Program, 
WQM  Plans,  and  Continuing  Planning 
Process 

Several  commenters  felt  that  the 
relationships  between  the  major 
components  of  the  WQM  program  were 
not  adequately  explained  or  were 


conbuing.  We  have  clarified  these 
relation^ps,  revised  the  program 
summary  and  reorganized  the 
regulatioiu  in  response  to  these 
comments.  Some  of  the  principal 
relationships  between  the  components 
are  discussed  here. 

Many  W(^  planning  agencies  have 
already  completed  initial  WQM  plans. 
These  plans  were  developed  primarily 
with  section  208  funds.  They  have  been 
or  are  now  being  submitted  to 
Governors  for  certification  and  to  EPA 
Regional  Administrators  for  approval. 
WQM  plans  play  a  key  role  in  ^e 
ongoing  State  WQM  process. 
Information  and  requirements  in 
certified  and  approved  WQM  plans  will 
be  used  in  an  annual  process  of 
assessing  water  quality  problems, 
updating  the  State  strategy  to  solve 
those  problems,  and  developing  State 
and  areawide  work  programs  for  the 
production  of  various  types  of  WQM 
problem-solving  outputs. 

WQM  plan  updates  are  one  output  to 
be  addressed  in  work  programs.  Flan 
updates  must  be  directed  at  solving 
problems,  not  merely  producing  a  plan 
with  better  supporting  data  or  current 
informaticm.  iHan  updates  must  build  on 
existing  plans.  Decisions  concerning  the 
scope,  direction  and  funding  levels  for 
future  WQM  plan  updates,  refinements, 
and  implementation  are  made  during  the 
development  of  the  program  components 
described  below. 

It  is  helpful  to  think  of  the  WQM 
process  as  a  series  of  steps  beginning 
with  the  water  quality  assessment 
process.  Water  quality  conditions  and 
problems  are  indentified  in  the  water 
quality  assessment  process.  Activities 
that  comprise  this  process  have  been 
and  are  being  performed  by  State  and 
areawide  agencies  under  existing 
section  208,  section  106,  and  section  314 
programs,  included  during  the 
development  of  WQM  plans.  Results  of 
assessment  activities  are  reflected  in 
written  documents  including  WQM 
plans  and  the  section  305(b)  report. 

State  strategies,  State/EPA  Agreements, 
and  annual  work  programs  all  make  use 
of  assessment  data. 

The  State's  five-year  strategy 
establishes  a  general  framework  of 
priorities  and  approaches  to  resolving 
the  water  quality  problems  identified  in 
the  water  quality  assessment  process. 
The  State  strategy  is  updated  annually. 

It  must  set  forth  water  quality  problem¬ 
solving  goals  for  the  strategy  period, 
activities  to  be  conducted  to  achieve 
those  goals,  agencies  responsible  for 
those  activities  and  the  estimated  costs 
of  conducting  the  activities. 


Major  environmental  problems, 
including  water  quality  problems,  to  be 
addressed  by  a  State  in  the  coming  year 
are  selected  by  the  EPA  Regional 
Administrator  and  the  Governor  through 
the  annual  negotiatioh  of  the  State/EPA 
Agreement  Agreement  integrates 
environmental  problem-solving  under 
programs  of  the  Clean  Water  Act,  the 
Resource  Conservation  and  Recovery 
Act  and  the  Safe  Drinking  Water  Act 
The  Agreement  must  be  consistent  with 
the  State  strategy. 

The  annual  State  WQM  work  progrsun 
is  a  part  of  the  State/EPA  Agreement  It 
may  be  included  as  an  attachment  of  the 
Agreement  ox  incorporated  by  reference. 
Areawide  work  program  development  is 
coordinated  with  State  activities. 

Annual  State  and  areawide  work 
programs  are  detailed  plans  of  action  for 
resolving  water  quality  problems 
including  those  selected  during  the 
negotiation  of  the  State/EPA 
Agreement  They  set  forth  a  schedule  of 
activities  for  producing  problem-solving 
outputs,  generally  over  a  one-year 
period,  and  identify  responsible 
ageiuues  and  funding  sources.  Activities 
to  update  WQM  pla^  assessments,  and 
the  State  strategy  are  also  described  in 
State  and  areawide  work  programs. 

Section  303(e)  of  the  Clean  Water  Act 
requires  that  ^ates  submit  to  EPA  for 
approval  a  Continuing  Planning  Process 
(CPP)  document  The  CPP  document 
describes  the  procedures  for  the  State 
WQM  process  required  under  this 
subpart  including  procedures  for 
developing  the  documents  described 
above.  All  States  now  have  approved 
CPP  docummits.  EPA  views  that 
document  as  needing  revisions  only 
when  there  are  fundamental  changes  in 
a  State’s  WQM  process. 

Requirements  for  the  Submission  of 
Documents 

A  number  of  conunenters  remarked 
that  the  revised  regulations  appear  to 
require  the  submission  of  reports  and 
dociunents  to  EPA  that  were  not 
required  under  the  superseded  WQM 
relations,  in  particular  water  quality 
assessments,  t^  State  strategy  and  the 
State/EPA  Agreement  These  are  not 
new  requirements.  The  annual  water 
quality  assessment  is  a  process  and  not 
a  report  as  is  explained  in  the  section  of 
the  preamble  on  the  assessment  The 
State  strategy  was  required  under  40 
CFR  S  130.20.  A  State/EPA  A^ement 
was  previously  required  under  40  CFR 
§  130.11.  These  regulations  expand  the 
scope  and  importance  (rf  State/EPA 
Agreements  and  consolidate 
requirmnents  under  the  siq)er8eded 
regulations  for  separate  State/EPA 
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Agreements,  State  section  208  work 
plans.  State  section  106  program  plans, 
and  the  narrative  portions  of  State  grant 
agreements  into  the  requirement  for  a 
State/EPA  Agreement 

PuUk  Participation  Requirements 

The  Agency  received  many  comments 
on  public  participation.  Comments  on 
the  general  provisions  for  public 
participation  (§  35.1507)  are  discussed 
here.  Comments  on  public  participation 
at  speciHc  steps  in  die  WQM  process 
are  discussed  elsewhere  in  the 
preamble. 

The  proposed  regulations  have  been 
revised  to  conform  with  40  CFR  Pcul  25 
(44  FR 10286,  February  16, 1979)  and  to 
clarify  the  public’s  role  in  water  quality 
management  All  public  participation  in 
the  WQM  process  is  to  be  conducted  in 
accordance  with  the  Agency’s 
requirements  found  in  Part  25.  Public 
meetings  are  mandatory  for  draft  work 
programs  and  public  hearings  are 
mandatory  for  proposed  WQM  plans. 
Summaries  of  pubUc  comments  received 
during  meetings  or  hearings  and  the 
WQM  agency’s  response  to  those 
comments  are  required  by  Part  25  and 
are  called  “Responsiveness  Summaries’’. 
The  summaries  must  be  forwarded  to 
EPA  along  with  other  required 
submittals. 

A  number  of  commenters  requested 
that  the  public  be  involved  in  policy 
decisions  as  well  as  technical  matters. 
We  believe  public  participation  is 
desirable  in  both  instances.  The 
regulations  provide  for  public 
involvement  at  specific  points 
throughout  the  WQM  process 
(§  35.1507).  Further,  WQM  agencies  may 
establish  policy  and  technical 
subcommittees  of  the  advisory 
committee  specifically  to  consider 
policy  and  technical  issues  in  further 
detail. 

Several  commenters  wanted  more 
detail  on  the  particular  stages  of  the 
WQM  process  where  the  public  must  be 
involved.  We  feel  that  the  general 
provisions  in  Part  25  requiring  public 
involvement  throughout  the  WQM 
process  and  the  more  specific  provisions 
in  these  regulations  assure  EPA  grantees 
will  adequately  involve  the  public. 
Specific  activities  and  schedules  to  meet 
these  requirements  will  be  set  out  in  the 
work  program.  Inadequacies  can  be 
addressed  during  work  program 
development  and  in  the  EPA  work 
program  approval  process.  Further  EPA 
guidance  on  WQM  public  participation 
requirements  is  being  prepared  and  will 
be  issued  in  the  near  fiiture. 

Some  reviewers  believed  the 
requirements  for  public  participation 


would  slow  the  WQM  process  so  that 
deadlines  specified  in  die  regulations 
could  not  be  met.  EPA  considered  the 
time  needed  for  effective  public 
participation  in  establishing  the 
deadlines.  As  discussed  elsewhere  in 
the  preamble,  additional  time  has  been 
provided  for  consideration  of  public 
input  in  State  certification  actions  and 
after  planning  agencies’  public  hearings. 
Adequate  public  participation  and 
support  are  critical  for  Ae  success  of  the 
WQM  process.  We  believe  that  early 
and  continuing  involvement  of  the 
public  as  required  by  these  regulations 
will  avoid  delays  resulting  from  a  lack 
of  public  support  for  plan 
recommendations  cmd  implementation 
decisions. 

A  number  of  comments  were  received 
on  WQM  advisory  committee 
membership  during  the  development  of 
Part  25  and  these  regulations.  These 
comments  were  considered  in  the 
development  of  both  regulations.  Each 
State  must  have  an  advisory  committee 
which  will  be  consulted  during  the 
development  of  the  State  WQM  plan. 
State  strategy,  State/EPA  Agreement 
(including  work  programs),  evaluations, 
and  other  WQM  activities  funded  under 
this  subpart.  Each  areawide  agency 
must  have  an  advisory  committee  which 
will  be  consulted  during  the 
development  of  the  areawide  WQM 
plan  and  work  program.  Existing 
advisory  committee  membership  may 
have  to  be  changed  to  conform  to  new 
requirements  of  Part  25.  Generally,  this 
can  be  accomplished  by  expanding  the 
membership  to  achieve  the  goal  of 
substantially  equal  proportions  of  public 
officials,  representatives  of  public 
interest  groups,  representatives  of 
economic  interests,  and  private  citizens. 
A  newly  reconstituted  advisory 
committee  may  renegotiate  its  budget. 
The  WQM  advisory  committee  can  be 
consolidated  with  committees  under 
other  programs  (e.g.,  water  supply  or 
solid  waste  programs).  Futiu«  grants 
must  provide  fimding  for  advisory 
committees. 

Some  reviewers  felt  that  the  remedies 
provided  for  failure  to  meet  public 
participation  requirements  were  not 
adequate.  The  same  sanctions  that 
apply  in  cases  of  failure  to  meet  other 
output  requirements  apply  to  public 
participation  requirements  (e.g., 
disapproval  of  the  CPP,  disapproval  of 
the  work  program  or  WQM  plan,  and 
withholding  funds  under  this  subpart). 
We  believe  that  these  remedies  are 
adequate. 

Some  commenters  recommended,  that 
we  encourage  public  opinion  surveys  as 
part  of  the  WQM  process  in  order  to 


determine  how  the  general  public  views 
water  quality  issues.  We  believe  that 
planning  agencies  should  solicit  the 
public’s  opinion  about  the  WQM 
process  and  water  quality  issues 
through  a  variety  of  means  such  as 
public  hearings  and  meetings, 
interviews,  questionnaires  and  public, 
opinion  polls.  The  WQM  process 
provides  opportunities  for  doing  so. 

Water  Quality  Assessment 

Several  reviewers  interpreted  the 
regulations  to  require  the  annual 
submission  of  a  document  called  the 
water  quality  assessment  The  final 
regulations  have  been  revised  to  make  if 
clear  that  the  assessment  is  not  a 
document  but  is  instead  a  process 
already  taking  place  as  part  of  the 
WQM  process  (S  35.1511-1).  Water 
quality  assessment  activities  are  funded 
under  sections  106, 208,  314,  and  a 
variety  of  other  Federal,  State  and  local 
programs.  Results  of  the  assessment 
may  be  reflected  in  written  dociunents 
that  are  already  required  (e.g.,  the 
section  305(b)  report  and  WQM  plans). 

A  number  of  commenters  expressed 
concern  that  the  regulations  allowed 
only  section  106  funds  to  be  used  in 
conducting  water  quality  assessment 
activities.  The  regulations  do  not 
preclude  the  use  of  section  208  funds  or 
money  from  other  Clean  Water  Act 
funding  sources.  The  Regional 
Administrator  may  make  a  specific 
determination  that  such  other  funds  may 
be  used.  The  regulations  do,  however, 
express  a  clear  preference  for  the  use  of 
section  106  funds  for  WQM  water 
quality  assessment  activities  (§  35.1511- 
1(b)(2)). 

Several  reviewers  were  concerned 
that  the  proposed  regulations  appeared 
to  require  that  the  section  305(b) -report 
be  prepared  annually  instead  of 
biennially  as  specified  in  section  305(b) 
of  the  Act  The  final  regulations  have 
been  revised  to  make  it  clear  that  the 
section  305(b)  report  is  only  required 
biennially  (see  S  35.1511-1  (f)).  EPA 
guidance  on  the  preparation  of  section 
305(b)  reports  is  available  in  EPA’s 
regional  offices. 

Relationships  Between  the  States  and 
Areawide  Planning  Agencies 

Many  State  and  are  a  wide  planning 
agencies  were  concerned  about  the 
portions  of  the  regulations  that 
discussed  the  relationship  between 
States  and  areawide  planning  agencies. 
Most  of  those  portions  are  found  in  the 
sections  of  the  regulations  dealing  with 
the  State/EPA  Agreement  and  work 
program.  States  sought  greater  control  of 
area  wide  planning  agencies.  Area  wide 
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agencies  wanted  independence  from 
State  control  and  a  di^ct  relationship 
with  EPA. 

We  feel  that  the  requirements  in  these 
regulations  represent  a  reasonable 
balancing  of  these  conflicting 
institutional  interests.  States  are  given  a 
strong  management  role  and  a 
substantial  role  in  developing  areawide 
work  programs  and  setting  areawide 
priorities.  New  procedures  have  been 
added  for  cooperation  and  coordination 
between  States  and  areawides  diufrig 
work  program  development.  However, 
as  intended  in  the  Act  areawide 
agencies  continue  to  have  a  direct 
relationship  with  EPA.  EPA  approves 
areawide  work  programs,  considering 
State  comments,  and  funds  areawide 
agencies  directly.  The  conflict  resolution 
procedures  reqxiired  by  these  regulations 
establish  a  mechanism  for  resolving 
disputes  at  the  State  and  local  level 
(§35.1517).  Specific  conunents 
concerning  the  State/areawide 
relationship  and  our  responses  are 
discussed  below. 

The  Ngulations  require  that  the 
Governor  assure  adequate  W(^ 
planning  consistent  with  these 
regulations  is  conducted  throughout  the 
State  including  bi  designated  planning 
areas  (see  §  S5.1521-5(aXl))>  Several 
States  felt  that  it  was  contradictory  and 
taiequitable  for  the  States  to  be  held 
responsible  for  the  consistency  of  WQM 
planning  throughout  the  State  yet  not  be 
able  to  ensure  that  areawide  work 
programs  and,  hence,  subsequent  WQM 
planning  activities  are  consistent  with 
the  State  WQM  program.  They  felt  that 
State  approval  of  work  programs  was 
the  only  way  to  ensure  Statewide 
consistency.  We  believe  the  regulations 
enable  the  States  to  ensure  the 
consistency  Of  WQM  planning 
throughout  the  State  by  providing  that 
the  State  woric  program  sets  a  policy 
framework  for  areawide  agencies  (see 
§§35.1513-3(c}  and  35.1515(b)).  This 
policy  fi^mework  is  based  on  the  State 
strategy  and  can  include  priorities  for 
areawide  actions  and  timing  of  major 
areawide  outputs.  Areawide  work 
programs  must  be  consistent  with  the 
framework. 

Specific  provisions  added  to  the  final 
regulations  for  increased  cooperation 
and  communication  between  State  and 
areawide  agencies  during  the 
development  of  work  programs  will  help 
ensure  consistency.  These  provisions 
include  early  State  notification  to 
areawide  agencies  of  significant 
elements  of  the  State’s  proposed  policy 
framework  applicable  to  areawide 
agencies.  Areawide  agencies  must  also 
provide  the  State  with  an  early 


opportunity  to  review  and  comment  on 
proposed  woric  program  elements 
(§  35.1513-4(a)).  States  have  the 
opportunity  to  review  and  comment  on 
draft  areawide  work  programs 
(§  35.1513-4(c)).  Their  comments  will  be 
sent  directly  to  EPA.  EPA  will  consider 
the  State’s  comments  to  be  a  crucial 
element  in  EPA’s  review  of  areawide 
work  programs  and  will  not  approve 
areawide  work  programs  that  are 
inconsistent  wi^  the  State’s  policy 
framework  established  in  the  State  work 
program. 

Two  commenters  believed  State/EPA 
Agreements  should  be  based  on  loi^ 
priorities  developed  by  areawide 
planning  agencies.  State/EPA 
Agreements  must  be  consistent  with 
approved  areawide  and  State  WQM 
plans  and  the  State  strategy,  aU  of 
which  may  include  local  priorities. 
Areawide  agencies  may  address  local 
priorities  in  areawide  work  programs  if 
they  are  consistent  with  the  State  policy 
framework  and  EPA  concurs.  The  State 
must  involve  areewide  agencies  in 
developing  the  State/EPA  Agreement 
and  consider  areawide  priorities  when 
developing  the  Agreement  The  State 
shafl  fcHward  to  EPA  a  summary  of 
areawide  participation  in  developing  the 
Agreement  and  areawide  somments  on 
the  Agreement  along  with  the  draft 
Agreement  (§  35.1515(b)). 

Several  States  felt  that  areawide 
funding  should  be  passed  through  the 
State  to  the  areawide  agencies  in  order 
to  allow  the  States  to  ensure  that  WQM 
planning  throughout  the  State  is 
consistent.  Direct  funding  of  areawide 
planning  agencies  by  EPA  is  established 
policy.  This  policy  was  established 
because  direct  funding  is  necessary  to 
preserve  the  integrity  of  the  areawide 
approach  to  solving  water  quality 
problems  established  by  the  Clean 
Water  Act  It  is  consistent  with 
Congressional  intent  as  expressed  in 
§  208(f)  of  the  Act  and  does  not  diminish 
the  State’s  role  during  woik  program 
development  EPA,  therefore,  has 
concluded  that  areawide  agencies  have 
a  right  to  receive  grants  directly  from 
EPA  (see  §  35.1513-5(b)).  However,  EPA 
has  revised  the  regulations  to  provide 
that  nothing  shall  preclude  a  State  and 
areawide  agency  ^m  agreeing  to  pass 
grant  funds  through  the  State  to  the 
areawide  agency. 

A  number  of  conunenters  were 
concerned  that  the  requirement  for 
conflict  resolutior  nrocedures  would 
lead  to  duplicatir  i  of  existing 
procedures  of  areawide  planning 
agencies.  In  response,  EPA  has  provided 
that  the  conflict  resolution  procedures 
should  include  existing  conflict 


resolution  mechanisms  estabtished  by 
areawide  agencies  (§  35.1517(a)). 

Work  Programs 

Several  commenters  objected  that  the 
requirement  for  a  public  hearing  on  the 
work  program  would  be  too 
burdensome.  In  response  and  in  order  to 
conserve  resources,  we  have  changed 
the  requirement  for  a  public  hearing  to  a 
requirement  for  a  public  meeting 
(§  35.1507(b)).  We  feel  that  the  level  of 
interest  in  work  program  development 
will  be  high  and  that  it  is  very  important 
to  involve  the  public  in  the  WQM 
process  at  the  stage  when  basic  funding 
and  program  decisions  are  made.  The 
best  way  to  ensure  that  the  public  is 
involved  is  through  reqiiiring  a  public 
forum  such  as  a  meeting  in  ^  cases. 

The  more  informal  procedures  of  a 
public  meeting  allow  for  adequate 
public  input  and  are  less  costly  than 
public  hearings  (see  40  CFR  Part  25). 

Several  comments  were  received 
regarding  the  level  of  detail  required  in 
the  description  of  ou4)ut8  for  each  work 
program  element  (§36.1513-8).  Roughly 
the  same  number  of  eommento 
requested  more  detail  as  requested  less 
detail.  Hie  regulations  have  been 
olarified  to  eliminate  inferences  that 
m(H«  detail  was  being  requfred  for 
outputs  descripticms  than  in  the  past 
We  feel  that  the  regulations  provide  for 
development  of  program  elements  and 
outputs  descriptions  that  are  sufficient 
to  allow  for  effective  evaluation  of 
grantee  performance  without  sacrificing 
needed  flexibility. 

A  number  of  comments  stated  that  the 
requirements  in  the  proposed 
relations  for  on-site,  mid-year  work 
program  evaluation  meetings,  including 
public  meetings,  would  be  too 
burdensome.  The  requirement  for  a  mid¬ 
year  evaluation  meeting  is  not  n6w.  The 
superseded  regulations  required  a  mid¬ 
year  evaluation  meeting  for  the  section 
106  State  program  and  interim  progress 
reports  for  section  208  programs.  'The 
WQM  evaluation  meeting  now  serves 
the  evaluation  function  previously 
served  by  these  requirements.  In 
response  to  comments,  we  have  decided 
not  to  require  a  public  meeting.  Public 
participation  during  the  development 
and  implementation  of  the  work 
program  will  allow  adequate  public 
input  into  evaluation  of  ongoing  efforts. 
However,  EPA’s  evaluation  report  must 
be  made  available  to  the  public  for  their 
information  and  comment  We  have 
revised  the  final  regulations  to  provide 
that  evaluation  meetings  may  cover 
more  than  one  agency  and  do  not  have 
to  be  held  on-site. 
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State/EPA  Ayemento 

The  Agency  has  developed  a  guidance 
document  requiring  development  of 
State/EPA  Agreements  covering  certain 
Clean  Water  Act  Resource 
Conservation  and  Recovery  Act 
(RCRA).  and  Safe  Drinking  Water  Act 
programs  for  fiscal  year  IWO.  This 
guidance  was  pidilished  in  the  Federal 
Register  (44  FR 17294,  March  26, 1979). 
The  requirement  for  State/EPA 
Agreements  is  now  cited  in  regulations 
for  these  three  Acts  (see  40  CFR 
§  35.738-6  of  die  RCRA  grant 
regulations,  40  CFR  $  3S.600(d)  of  the 
Undeiground  Injection  Control  grant 
regulations,  40  CFR  S  3S.1850-2(a)(2)  of 
the  proposed  clean  lakes  program 
regi^tions,  40  CFR  S3S.1016(c]  of  the 
§  205(g)  regulations  and  §  35.1515  of 
these  regulations). 

State/EPA  Agreements  will  provide  a 
way  for  Regional  Administrators  and 
States  to  coordinate  and,  to  the 
maximum  extent  feasible,  integrate 
programs  administered  by  EPA.  Tbe 
Agreements  will  maximize  effective  use 
of  resources  in  solving  environmental 
problems.  The  Agreement  must  identify 
problem-solving  tasks  that  utilize  the 
resources  and  authorities  of  these  Acts 
in  a  joint  effort  to  solve  environmental  • 
problems  and  steps  to  be  taken  to 
eliminate  management  problems  sudi  as 
duplication  effort  within  and  between 
programs.  Since  diis  subpart  governs 
only  WQM  grants,  odier  programs 
included  in  the  State/BPA  Agreement 
will  be  governed  by  other  provisions  of 
this  chapter. 

State  proy  ms  funded  under  sections 
106,  206,  314  and  205(g)  of  the  Clean 
Water  Act  will  be  covered  by  the  State/ 
EPA  Agreement  State/EPA  Agreements 
generally  must  be  conq>leted  Iwfore  any 
grant  award  under  this  subpart 
Howev^,  the  Regional  Administrator 
may  permit  grant  award  before 
completion  of  the  Agreement  if  the 
Regional  Administrator  determines  that 
delay  would  not  be  in  the  best  interest 
of  sound  environmental  management 
and  the  activities  to  be  funded  have 
been  adequately  coordinated  with  other 
environmental  programs  ($35.151S(a)). 
The  State/EPA  Agreement  must  be 
completed  before  execution  of 
delegation  agreements  under  §  205(g)  of 
the  Clean  Water  Act  (see  40  CFR 
S  35.1016(c)). 

Some  of  the  detailed  requirements  for 
State/EPA  Agreement  de^lopment  in 
the  pn^xMed  W(^  regulations  have 
been  d^ted  from  these  final 
regulations.  Hie  State/EPA  Agreement 
guidance  now  sets  forth  these 
requirements.  Portions  of  State/SPA 


Agreements  covering  activities  fiinded 
under  the  Glean  Water  Act  must  bo 
consistent  with  the  requirements  of 
these  regulations  and  the  guidance.  We 
received  several  comments  on  the 
requirements  for  State/EPA  Agreements 
which  were  considered  in  the 
development  of  the  guidance.  Comments 
applicable  to  provisions  that  remain  in 
the  regulations  are  discussed  below  or 
in  the  preamble  discussion  of  the  W(^ 
work  program. 

Several  areawide  {danning  agencies 
were  concerned  that  areawide  funds 
might  itot  be  awarded  if  a  State  failed  to 
develop  a  State/EPA  Agreement  In 
response,  language  has  been  added  to 
the  regulations  clarifying  diat  approval 
of  areawide  work  programs  will  not  be 
delayed  because  approval  of  a  State 
work  program  has  been  withheld  unless 
an  unapproved  element  of  the  State 
wmk  program  is  critical  to  the 
effectiveness  of  areawide  efforts  (see 
$35.1513-3(0)). 

A  number  of  commenters  felt  that  the 
requirements  that  drafts  of  the  State/ 
EPA  Agreements  be  prepared  by  June  1 
and  final  Agreements  be  complete  by 
Septembo*  1  were  too  restrictive 
($  35.1513-4).  The  regulations  have  been 
revised  to  allow  the  Regional 
Administrator  to  ag^  to  different  dates 
with  each  State.  T^  flexibility  will  also 
allow  time  for  State  and  areawide 
plaiming  agencies  to  phase  into  the  new 
annual  funding  cycle  for  section  206. 

An  integrated  work  program  covering 
the  WQM  process  and  one  or  more 
other  environmental  programs  included 
in  the  State/EPA  Agreement  may  be 
accepted  by  the  Regional  Administrator 
in  lieu  of  a  separate  WQM  work 
program  submission  under  tiiese 
regi^tions  if  it  othMivise  meets  the 
requirements  of  the  regulations 
(§35.1513-3(b)). 

Changes  in  Designation  Status 

One  oommenter  thought  that  the 
Regional  Administrator  ahould  consult 
witii  the  State  when  requiring 
procedures  in  addition  to  those 
described  in  the  regulations  for 
designation  of  new  areawide  planning 
agencies.  This  provision  has  been 
revised  to  require  the  State  and  Regional 
Administrator  to  agree  on  such 
additional  {nooedures  ($  35.1519- 
2(a)(6)). 

A  number  of  commenters  believed 
that  the  requirement  for  the  State  to 
hold  a  public  meeting  for  each  change  in 
designation  status  uras  too  burdenaome. 
In  response  to  these  comments,  the 
regulations  have  been  leviaed  to  provide 
that  a  public  meeting  ia  required  only 
when  the  State  or  BPA  determines  that 


substantial  public  interest  in  the  meeting 
exists  (S  35.1519-2(bM2}). 

In  response  to  the  concerns  of 
commenters,  a  provision  has  been 
added  on  procedures  fcH*  State 
assumption  of  nonpoint  source  planning 
responsibilities  under  section 
208(b)(4)(A)  of  the  Act  ($  35.1519- 
2(b)(6)). 

More  specific  criteria  have  been 
added  to  the  regulations  for  changing 
designation  status  ($  35.1519-2(a)).  The 
regulations  specify  that  the  Governor  la 
not  relieved  of  responsibility  to  take 
certification  action  on  oompleted  plan 
elements  prepared  by  a  replaced  agency 
even  if  there  is  a  change  in  designation 
($  35.1519-2(a)(3)).  The  replaoement 
agency  must  make  maximum  feasible 
use  of  any  work  of  the  replaced  agency 
and  complete  key  elements  of  work  in 
accordance  with  a  work  program 
negotiated  with  the  Regional 
Administrator  ($  35.1519-2(a)(4)}. 

Delegation  of  Planning  Activities 

Several  commenters  felt  the 
regxilations  did  not  make  a  distinction 
between  designation  of  planning 
agencies  and  delegation  of  planning 
activities  (§  35.1519).  Designation 
planning  agencies  is  a  formal  act  under 
the  Clean  Water  Act  through  which  a 
Governor  selects  or  approves  planning 
agencies  to  be  responsible  for  and 
conduct  WQM  planning.  Desi^ation  ia 
a  precondition  of  eligib^ty  for  direct 
EPA  funding  tmder  section  206. 
Delegation  is  a  contractual  arrangement 
under  which  some  other  agency  or 
governmental  entity  agrees  to  perform 
specific  planning  tasks  for  the 
designated  planning  agency.  Designated 
agencies  are  responsible  fm  satisfiMdory 
completion  of  all  work  conducted  under 
a  work  program,  induding  that 
perfonned  by  other  agencies  muter 
delegation  agreements. 

Water  Quality  Management  Flannlqg 

One  commenter  requested 
clarification  (m  the  relationship  between 
land  use  managemmit  and  the  W(^ 
process.  We  have  added  language  to  the 
regulations  stating  that  the  WQM 
planning  agency  must  consider  the 
relationship  of  watm*  quality  to  land  use 
and  water  resources  ($  35.1S21-3(aKl)). 

As  recognized  in  initial  WC^  pUina, 
water  conservatitm  can  inqMwe  water 
quality  and  increase  efficiency  in 
municipal  wastewater  treatment.  The 
proposed  WQM  regulations  did  not 
expressly  discuss  rote  of  water 
conservation  in  the  W<^  process,  hi 
response  to  comments  and  a 
Pr^dentid  directive  to  EPA 
implementing  the  fVesident'a  water 
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resources  policy,  we  have  added  a  new 
provision  to  the  regulations  drawing 
attention  to  water  conservation 
(§  35.1521-4(h)). 

These  regulations  do  not  change  EPA 
policy  concerning  the  development  of 
BMPs  for  the  control  of  nonpoint  sources 
of  pollution.  One  commenter  suggested 
that  individual  BMPs  be  developed  for 
each  site-specific  pollution  source  by 
areawide  and  State  planning  agencies. 
The  Agency  encourages  the 
development  of  BMPs  in  WQM  plans 
that  are  sufficiently  flexible  to  be 
applied  under  a  control  program  to  the 
varied  circumstances  of  site-specific 
activities.  Plans  must  identify  BMPs  that 
have  been  developed  to  control  classes 
of  activities  generating  nonpoint  sources 
of  pollution  (e.g.,  BMPs  for  silvicultural 
activities  relating  to  road  building,  slope 
erosion,  and  stream  bed  protection).  It  is 
unnecessary  and  would  be  too 
burdensome  and  costly  for  a  WQM  plan 
to  develop  an  individual  BMP  for  every 
site-specific  activity  causing  pollution  in 
a  planning  area.  We  have  added  a 
provision  to  the  regulations  stating  that, 
to  the  extent  practicable,  BMPs  should 
be  described  in  a  public  information 
document  which  can  be  distributed 
widely  in  the  planning  area  (§  35.1521- 
4(cKl)). 

One  commenter  wanted  BMPs  to  be 
included  in  the  plan  in  a  form  which  can 
be  administered  to  control  pollution. 

EPA  requires  that  control  programs  for 
implementing  BMPs  be  identified  in  the 
plan. 

In  revising  these  regulations,  we  have 
simplified  confusing  requirements  and 
eliminated  duplication  and  unnecessary 
requirements  for  WQM  planning.  This 
has  led  some  reviewers  to  conclude  that 
the  requirements  are  not  detailed 
enough  to  provide  adequate  guidance. 
We  feel  that  these  regulations  are  more 
specific  concerning  grantees’ 
responsibilities  than  the  old  regulations 
and,  therefore,  provide  better  guidance 
(see,  e.g.,  §§  35.1521-3  and  4).  They 
incorporate  requirements  of  Agency 
policy  developed  since  the  promulgation 
of  the  superseded  regulations  (e.g.. 
Program  Guidance  Memoranda  (SAMs) 
SO  and  31).  However,  we  have  included 
more  detail  in  the  final  regulations  than 
in  the  proposed  regulations  where 
specific  comments  demonstrated  that  it 
was  needed. 

A  number  of  comments  recommended 
that  the  regulations  include  separate 
piocedures  lor  developing  BMft  for 
each  category  of  nonpoint  source 
pollutien.  We  have  instead  set  a  general 
requirement  that  BMPs  be  developed  for 
Ae  noi^int  source  oategories  found  in 
S  208(b)(2)  (F)  through  (IQ  of  tiie  Act  A 


process  for  developing  BMPs  for 
nonpoint  source  control  is  described.  In 
response  to  the  comments  received,  we 
have  added  more  specifics  to  the 
description  of  the  process  ($  35.1521- 
4(c)(1)).  We  feel  that  any  more  detail 
would  constrain  the  ability  of  EPA 
project  officers  and  grantees  to 
negotiate  woric  programs  that  respond  to 
the  widely  vari^  environmental, 
geographic,  political,  institutional, 
economic,  and  legal  conditions  of  the 
different  parts  of  the  country.  EPA  has 
developed  technical  guidance 
documents  on  developing  BMPs  for 
different  categories  of  nonpoint  source 
activity  which  are  available  to  the 
publia 

One  commenter  recommended  that  a 
review  mechanism  be  established  that 
provides  for  State  and  Federal  review  of 
the  adequacy  of  BMPs  before  they  are 
implemented.  Separate  procedures  for 
reviewing  BMPs  are  not  necessary. 

BMPs  are  reviewed  by  the  State  and 
EPA  as  part  of  the  certification  and 
approv^  process  for  WQM  plans. 

One  oommenter  recommended  that 
the  regulations  require  the  development 
of  a  comprehensive  program  for 
ensuring  that  BMPs  are  applied  and 
maintained  in  all  areas.  We  agree  that 
monitoring  of  this  type  is  an  important 
function  in  any  management  agency’s 
program.  Evaluation  of  the  effectiveness 
of  implementation  is  an  important  area 
of  emphasis  in  the  continuing  planning 
and  implementation  phase  of  ffie  WQM 
process.  We  feel  that  adequate 
monitoring  and  evaluation  is  required  by 
these  provisions:  1)  management 
agencies  must  have  adequate  authorities 
and  capabilities  to  fulfill  responsibilities 
under  ffie  plan  before  they  can  be 
designated  (S  35.1521-3(c)(l))  and  2) 
regulatory  and  nonregulatory  programs 
administered  by  management  agencies 
must  have  monitoring  and  evaluation 
capability  ($  35.1521-3(b)(2)).  The 
provisions  for  evaluation  of  established 
control  programs  will  also  help  ensure 
that  BK^  are  being  applied 
(S8  35.1521-3(h)  and  35.1511-1  (d)(3)). 

One  commenter  asked  what  the  basis 
was  for  the  requirement  that  urban 
impacts  of  WQM  plans  be  assessed  and 
mitigated  (8  35.1521-3(f)).  This  provision 
was  established  in  accordance  with  the 
President’s  urban  policy  announced  on 
March  27, 1878,  and  EPA’s  Urban 
Initiative  as  implemented  in  portions  of 
the  Cost  Effectiveness  Guidelines  found 
in  subpart  E,  Appendix  A  ef  this  Part 

Hw  following  steps  have  been  taken 
in  the  Cost  Effectiveness  Guidefines  as 
part  of  EPA’s  Urban  Initiative:  use  of  , 
Bureau  of  Economic  Analysis  population 
projections  (8  8(a)),  lower  per-capita- 


per-day  wastewater  flow  estimates 
(8  8(b)(2)(b)).  use  of  reduced  flows  as 
the  measure  for  design  capacity  (88  8  (c) 
and  (d)),  reduction  in  the  design  period 
for  interceptor  sewers  (8  8(f)),  reduction 
in  the  sta^ng  period  for  treatment 
plants  (8  8(e)),  and  new  requirements  for 
the  location  of  facilities  (8  8(f)).  These 
provisions  will  limit  reserve  capacity 
allowances  for  treatment  works  and, 
thus,  reduce  secondary  environmental 
impacts  resulting  from  growth  and 
Federal  subsidLmtion  of  urban  sprawL 

One  commenter  believed  that  the 
reference  in  8  35.1521-3(f)  to  Appendix 
A  of  subpart  E  of  this  Part  required  that 
the  procedures  for  cost  effectiveness 
analysis  found  in  that  Appendix  had  to 
be  followed  for  all  WQM  plan  elements. 
The  regulations  have  been  clarified  to 
refer  only  to  the  provisions  outlined 
above  which  are  part  of  EPA’s  Urban 
Initiative. 

One  commenter  believed  that  the 
regulations  required  that  WQM  plans 
contain  regulatory  programs  to  control 
the  location,  modification,  and 
construction  of  facilities  for  urban  ' 
stormwater  management  in  all  cases 
(8  35.1521-4(e)).  Regulatory  programs 
are  required  in  WQM  plans  only  where 
they  are  considered  to  be  the  most 
practicable  method  of  assuring  that  an 
effective  urban  stormwater  control 
program  is  implemented  (see  8  35.1521- 
4(c)(2)).  It  should  be  noted  that  separate 
storm  sewers  (which  convey  urban 
stormwater  runoff)  may  be  considered  a 
point  source  which  must  be  regulated 
under  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program.  If  the  storm  sewer  is  located  in 
a  designated  Bureau  of  Census 
urbanized  area  or  is  designated  as  a 
significant  contributor  of  pollution,  it  is 
considered  a  point  source  (see  40  CFR 
Part  122). 

Some  comments  questioned  the 
requirement  that  no  grant  be  awarded 
for  any  activity  determined  to  be  not  in 
conformity  with  air  quality  State 
Implementation  Plans  (835.1537-4(e)). 
This  provision  was  included  to  ensure 
consistency  between  the  WQM  program 
md  air  quality  planning  programs  for 
the  benefit  of  overall  en^^nmental 
quality  and  to  satisfy  the  requirements 
of  section  176(c)  of  the  Clean  Air  Act. 
The  Agency  is  currently  developli^ 
guidance  in  this  area.  It  should  be  noted 
tiiat  it  is  already  Agency  policy  timt 
population  projeotiims  used  as  die  basis 
for  State  Implementation  Plans  shafl 
coincide  with  projections  developed  in 
accordance  with  Cost  Effective 
Guidelines. 
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Regulalofy  mad  Noaregulalorj  Noopaint 
Sotuoe  oiirtiDl  Piogieiiw 

Many  reviewers  were  concerned  that 
the  proposed  regulations  modified  EPA 
policy  on  regulatory  and  nonregulatoiy 
approaches  to  nonpoint  source  control. 
EPA  policy  in  this  area  is  contained  in 
Program  Gtiidanoe  Memorandum  (SAM) 
31.  In  order  to  eliminate  confusion 
caused  by  language  in  the  proposed 
regulations,  dm  final  regulations  have 
been  revised  to  be  consistent  with  SAM 
31  (§  36.1521-4(c)(2)), 

Evaluadon,  Certification  and  Aj^roval 
of  WQM  Plans 

Several  commenters  remarked  that 
the  requirement  for  45  days  notice  and 
comment  before  a  planning  agency's 
puUic  hearing  on  a  imposed  WQM  plan 
was  too  long  (see  §  35.1523-2(a)  and 
§  35.1507(b)).  It  was  noted  that  many 
State  laws  would  require  only  30  days 
notice.  This  issue  has  been  addressed  in 
developing  Part  25.  Part  25  provides  that 
generally  a  45-day  period  is  required  but 

in  special  circumstances  it  can  be  _ 

reduced  to  not  less  dian  30  (see  40  CFR 
25.5(b)). 

Several  planning  agencies  stated  that 
the  requirement  in  the  proposed 
regulations  to  submit  a  WQM  plan  30 
days  after  the  planning  agency's  public 
hearing  did  not  allow  sufficient  time  to 
revise  the  plan  to  reflect  public  input  In 
response  to  diese  comments,  we  have 
increased  the  time  period  to  60  dajrs 
(§  35.1523-2(a)). 

A  significant  ninnber  of  comments 
were  received  on  EPA’s  new  policy  of 
concurrent  WQM  plan  review  by  ffie 
State  and  EPA.  lUs  policy  provides  fiiat 
the  120-day  period  for  State  review  and 
the  150-day  period  for  EPA  review 
begins  on  die  same  date.  The  purposes 
of  concurrent  review  are  to  avoid  delays 
caused  by  an  open-ended  State  review 
period  preceding  EPA’s  review  and  to 
foster  communication  between  States 
and  EPA  during  the  review  process. 
Several  commenters  interpreted  die 
regulations  to  provide  that  EPA's  150- 
day  review  period  would  follow  the 
State's  120-day  review  period  so  as  to 
total  270  days  for  review.  A  note  has 
been  added  to  the  regulations  to  clarify 
“concurrent  review”  ({  35.1523-3(d)). 

Several  commenters  believed  that  the 
120-day  and  ISO-day  review  periods 
were  too  lengthy  wfole  others  felt  that 
they  were  too  s^rL  Hie  Agency  feels 
that  this  is  a  reasonable  amount  of  time 
for  thorou^  evaluation  of  plans  and 
adequate  public  input  Wh^  less  time 
is  needed  for  review,  the  process  should 
be  expedited  by  both  the  State  and  EPA. 
A  provision  has  been  added  to  the  final 


regulations  adiicdi  allows  the  Governor 
and  R^fonal  Administrator  to  agree  to 
reduce  the  certification  and  ^proval 
time  limitations  and  review 
requirements  for  plan  oorrectioas  and 
revisions  of  a  minor  nature  (S  35.1523- 
6(d)).  A  provision  was  also  added  to  the 
final  regulations  allowing  the  Governor 
to  request  a  30-day  extension  where  120 
days  is  inadequate  to  respond  to  public 
input  (S  35.1523-3(a)).  EPA  may  extend 
its  review  time  for  the  same  amount  of 
time  as  the  State's  extension  (§  35.1523- 
4(a)). 

Some  reviewers  were  concerned  that 
no  time  period  was  specified  for  public 
comment  following  the  Governor's 
public  notice  of  the  State's  intended 
certification  action.  The  final  regulations 
require  a  comment  period  before 
certification  action  consistent  with  Part 
25  (S  35.1523-3(a)). 

A  number  of  commenters  suggested 
that  EPA  include  a  provision  in  the  final 
regulations  for  delegation  of  the 
Governor's  authority.  EPA  recognizes 
that  this  approach  may  be  desirable 
because  of  the  heavy  demands  placed 
on  the  time  of  Governors  and  has  added 
a  provision  for  delegation  of  audiority 
(S  35.1521-5(a)). 

The  proposed  regulations  gave  die 
Regional  Administrator  die  audiority  to 
withhold  State  section  20B  funds  and 
relevant  portions  of  section  106  funds 
for  foilure  of  die  State  to  take 
certification  action  on  a  WQM  plan  in  a 
timely  manner.  This  provision  was 
intended  to  provide  an  incentive  for 
States  to  act  promptly.  We  solicited 
comments  on  the  alternative  approach 
of  considering  State  inaction  to 
constitute  certification.  Some  reviewers 
favored  the  alternative  approach;  others 
favored  the  provision  published  in  the 
proposed  regulations.  Because  of  the 
importance  of  an  active  State  role  in 
reviewing  plans,  we  have  retained  this 
provision  in  the  final  regulations 
is  35.1523-3(0)). 

The  new  regulations  provide  spedal 
procedures  for  modifications  of  plans 
and  EPA  approval  actions  in  two 
instances:  il)  where  later,  better 
information  beemnes  available;  and  (2) 
where  the  State  makes  dianges  in 
elements  which  it  exclusively  controls 
(for  example,  water  quality  standards) 
(SS  3S.1523-4(d)  and  35.1523-6). 

In  response  to  comments  from 
interstate  agencies,  procedures  for 
concurrent  review  and  certification  by 
States  of  plans  or  portions  from 
interstate  planning  areas  have  been 
added  ($  35.1523-3(b)). 


Management  Agency  Designation 

The  proposed  regulations  ^lecified 
that  management  agencies  could  not  be 
designated  to  carry  out  regulatory 
responsibilities  if  a  majority  of  the 
membership  of  the  agency  was  from  the 
regulated  dass.  Numerous  commmits 
were  received  from  conservation 
districts  and  others  objecting  to  this 
requirement  as  being  too  restrictive.  It 
was  argued  that  this  provisioo  would 
disqualify  a  number  d  capable  nonpoint 
source  management  agencies  from 
participation  in  the  WQM  inooess. 
Numerous  other  comments  were 
received  that  supported  tiiis  provision. 

Commenters  opposed  to  tiie  provision 
argued  that  tiie  participation  of  the 
regulated  class  through  membership  in 
the  management  agency  is  necessary  for 
effective  regulatory  nonpoint  source 
control  programs.  Sudi  participation 
provides  management  agencies  with  the 
necessary  expertise  for  implementing 
programs  and  helps  ensure  tire 
cooperation  of  members  of  the  regulated 
class.  The  latter  is  particularly 
important,  it  was  argued,  because  of  the 
large  number  of  persons  affected  by 
nonpoint  source  contrd  programs,  Le., 
landowners.  * 

We  recognize  that  the  expertise  and 
cooperation  of  the  regulated  class 
through  membership  in  management 
agencies  may  benefit  a  progranL  One 
example  is  the  vital  role  that  farmers 
have  played  on  the  boards  of  soil 
conservation  districts.  However,  we  are 
also  aware  that  the  financial  interests  of 
management  agency  officials  uho  are 
members  of  the  class  that  they  regulate 
may  interfere  with  objective 
decisionmaking  and  compromise  the 
autonomy  of  a  management  agency.  In 
order  to  better  balance  the  competing 
considerations  of  cooperation  and 
autonomy,  the  specific  requirements 
regarding  management  agency 
membership  have  been  eliminated.  The 
regulations  now  provide  that  the 
Governor  must  assure  managemeat 
agencies  with  regulatory  responsibilities 
have  sufficient  autonomy  to  effectively 
ctury  out  their  respoiuibilities 
(§  35.1521-3(c)(S)).  This  provision 
considers  the  effect  of  the  regulated 
class  on  the  management  agency's 
autonomy  iiutead  of  using  tiie  rigid, 
overbroad  membership  criteria  fiwm  the 
proposed  regulations. 

We  received  some  comments 
expressing  a  concern  that  the 
requirement  for  a  written  letter  of 
commitment  frtim  management  agencies 
would  duplicate  existing  requirements 
for  written  indications  ^ 
under  programs  and  authorities  other  g 
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than  the  WQM  program.  In  response  to 
those  comments,  we  have  add^  a 
.provision  to  the  regulations  stating  that 
these  other  indications  may  be  accepted 
in  lieu  of  letters  of  commitment 
(S  35.1521-3(c)(2)). 

Provisions  for  lA^thholding  WQM 
Funding  for  Failure  to  Meet  Program 
Requirements 

The  preamble  of  the  proposed 
regulations  annoimced  an  EPA 
sanctions  policy  for  the  WQM  program 
under  which  all  or  part  of  funds  under 
sections  106, 208, 314,  and  205(g)  of  the 
Act  can  be  withheld  if  a  State  or 
areawide  planning  agency  fails  to  meet 
various  program  requirements.  Some 
commenters  objected  to  these  provisions 
as  being  contrary  to  the  spirit  of 
cooperation  that  has  been  emphasized 
by  the  Agency  in  the  past 

Through  the  WQM  program,  EPA 
encourages  the  development  of 
programs  to  control  water  pollution 
through  providing  funding  and  technical 
assistance  to  States  and  interstate  and 
areawide  agencies.  Grants  and  other 
federal  assistance  provided  under  the 
WQM  program  may  best  be  described 
as  incentives.  The  WQM  program  is  a 
cooperative  effort  of  all  levels  of 
government  involved  and  the  public.  We 
have  not  changed  this  long-standing 
principle  of  the  WQM  program  in  these 
regulations. 

The  new  provisions  on  withholding 
funds  were  included  in  the  regulations 
to  enable  EPA  to  fulfill  its  role  as 
steward  of  Federal  funds.  We  must 
assure  that  funds  are  used  to  achieve 
the  purposes  for  which  they  were 
awarded.  If  the  funds  are  not  being  used 
to  further  these  purposes,  it  may  be 
necessary  to  withhold  fimds  until 
satisfied  that  they  will  be  appropriately 
used. 

Several  commenters  were  concerned 
that  the  regulations  appeared  to  require 
the  withholding  of  fun^  for  one 
program  (e.g..  the  dean  lakes  program) 
because  of  ^e  failures  of  another 
“unrelated”  program.  In  these 
regulations,  we  have  consolidated  a 
number  of  programs  that  used  to 
function  independently  into  a  single, 
integrated  WQM  program.  Most 
activities  funded  under  the  WQM 
]m>gram  are  interrelated  and  aimed  at  a 
common  purpose — the  achievement  of 
the  water  quality  goals  of  the  Act  A 
failure  of  one  activity  may  adversely 
affect  the  overall  progress  of  other 
activities  funded  under  an  integrated 
W(^  jH'ogram  toward  the  goals  of  the 
Act. 

We  recdize  that  in  many  instances,  it 
would  not  be  appropriate  for  the . 


Regional  Administrator  to  withhold  all 
funds  for  failure  to  meet  a  program 
requirement.  We  have,  therefore, 
provided  the  Regional  Administrator  the 
authority  to  witUold  all  or  part  of  the 
funds  as  appropriate  in  a  particular 
case.  This  allow  the  remedy  to  be 
tailored  to  fit  the  situation.  There  may 
be  cases,  however,  where  the  Regional 
Administrator  will  decide  to  wit^old 
all  funds  because  a  failure  to  meet  a 
requirement  adversely  affects  the 
progress  of  the  overall  WQM  program 
conducted  by  the  State  or  areawide 
planning  agency.  In  all  cases,  the 
affected  ageiu:y  has  an  appeal  right 

A  number  of  reviewers  requested  that 
EPA  include  a  separate  provision 
authorizing  the  withholding  of  all  EPA 
funding  under  the  Clean  Water  Act  from 
a  State  or  area  if  an  adequate  WQM 
plan  is  not  developed  and  implemented. 
We  feel  that  such  a  provision  is  not 
necessary,  because  other  provisions  for 
withholding  funds  are  adequate  to 
ensure  that  the  goals  of  the  Act  are 
achieved. 

Sanctitm  for  Failure  to  Implement  a 
Significant  Portion  of  a  WQM  Plan 

The  regulations  provide  that  after 
fiscal  year  1979  a  significant  portion  of 
an  approved  WQM  plan  must  be 
implemented  in  order  for  the  responsible 
WQM  planning  agency  to  be  eligible  for 
continuing  section  208  grants  (§  35.153^ 
3(b)).  Several  commenters  asked  for  a 
clarification  of  the  meaning  of 
“significant  portion."  In  determining 
whether  a  significant  portion  is  being 
implemented,  the  Regional 
Administrator  should  consider  such 
factors  as  the  degree  of  success  in 
establishing  new  control  programs 
according  to  plan  requirements,  whether 
adequate  resources  have  been  devoted 
to  new  and  established  control 
programs,  and  whether  paragraphs  (a) 
and  (b)  of  §  35.1533-4  are  being 
implemented.  Further  guidance  will  be 
issued  on  this  requirement 

A  number  of  other  commenters  stated 
that  it  was  unfair  to  hold  a  planning 
agency  responsible  for  the  failure  of 
management  agencies  to  implement 
plans.  The  planning  agency  is 
responsible  for  involving  potential 
management  agencies  in  the 
development  of  plans  in  order  to  gain 
their  sui^xirt  and  cooperation.  If  WQM 
plans  are  not  implemented,  this 
frustrates  the  purpose  of  section  206 
grants — the  acUevement  of  the  water 
quality  goals  of  the  Act  When  lack  of 
implementation  is  fi:ustrating  this 
purpose,  it  is  our  responsibility  as  a 
steward  of  Federal  fmds  to  see  that  no 
further  sectkm  208  funds  are  awarded  to 


the  planning  agency  and  see  that  they 
are  instead  given  to  agencies  or  usbd  in 
areas  that  are  capable  of  supporting  and 
carrying  out  the  WQM  process. 

Failure  to  ImpUanent  a  Hon  as  a  Basis 
fmr  Determining  tfuit  an  Agmicy  is  not 
Entitled  to  die  Public  Trust  and  is 
IneligiUa  for  EPA  Funding. 

The  regulations  provide  that  a 
planning  or  management  agency  that 
has  failed  to  meet  its  implementation 
responsibilities  and  has  lost  its 
designation  status  as  a  result  may  be 
determined  under  {  30.340  of  diis  Title 
to  be  not  entitled  to  public  trust  and 
ineligible  to  receive  funds  under  any 
EPA  programs  (8  35.1533-3(a)).  Several 
commenters  objected  to  this  provision 
because  it  was  too  broad  in  scope  and 
too  stringent  Because  it  is  merely  a 
cross-reference  to  EPA’s  general  grant 
regulations,  it  has  not  been  changed. 

Relationship  to  dm  NPDES  Program 

Several  commenters  raised  questions 
concerning  the  arrangements  made  for 
incorporating  approved  WQM  plan 
provisions  into  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  under  section  208(e)  of  the 
Clean  Water  Act  This  section  of  the  Act 
prohibits  the  issuance  of  permits  to 
dischargers  which  conflict  with 
approved  WQM  plans. 

One  commenter  had  the  following  to 
say  in  regard  to  section  208(e):  “Rather 
th^  creating  a  new  class  of  permit 
conditions,  secti(Hi  208(e)  authorizes 
only  specific  WQM  plan  indications  of 
what  permits  would  be  ‘in  conflict'  with 
it  at  the  time  it  is  certified  and  aproved." 
It  is  a  long-standing  policy  of  EPA  to 
implement  section  208(e)  by  requiring 
the  incorporation  of  applicable  WQM 
plan  provisions,  such  as  water  quality- 
based  effluent  limitations,  into  NPDES 
permite  (8  8  35.1533-4(a)  and  35.1521- 
3(a)(2)(i)).  It  should  also  be  noted  that 
NPD^  permit  conditions  developed  in 
the  WQM  process  must  be  incorporated 
into  permits  using  the  NPDES 
proc^ures  found  in  Parts  122, 123  and 
124  of  this  Title. 

Another  comment  said  that  it  was 
unacceptable  for  EPA  to  deny  persons 
that  want  to  protest  NPDES  permit 
conditions  developed  in  WQM  plans 
access  to  the  ai^al  provisions  for  EPA- 
issued  permits  provided  ander  40  CFR 
Part  124  (8  35.1S21-8(aK2)(ii)).  Sections 
301(t>)(lKC)  and  510  oi  the  Clean  Water 
Act  author^  states  to  include  in 
NPDES  permits  reqairmnents 
established  ander  State  law  or 
regulations  that  are  mxe  stringent  than 
those  required  by  Federal  law.  In  U.S. 
SteeJ  V.  Train  SS6F2d  622, 10  ERC  tool 
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(7th  Clr.,  1977),  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit  held 
that  EPA  had  no  authority  to  consider 
the  validity  of  such  State  requirements 
in  an  EPA  hearing  on  a  permit  issued  by 
EPA.  Water  quality-based  effluent 
limitations  in  certified  WQM  plans  are 
examples  of  such  requirements.  Because 
EPA  cannot  consider  the  validity  of 
these  requirements  in  any  NPDES 
hearings  under  40  CFR  Part  124,  it  is 
inappropriate  for  EPA  to  provide  for  an 
appeal.  Any  procedures  for  appeals  of 
such  WQM  plan  provisions  that  may  be 
necessary  should  be  provided  by  the 
State. 

Since  the  publication  of  these 
regulations  in  proposed  form,  we  have 
clarified  the  State’s  responsibilities  for 
providing  individual  sources  with  the 
opportunity  to  contest  water  quality- 
based  effluent  limitations  or  other 
permit  conditions  developed  in  WQM 
plans.  We  expressly  state  that  States 
should,  where  appropriate,  provide 
notice  to  dischargers  and  the 
opportunity  to  be  heard  on  such 
conditions  in  addition  to  the  opportimity 
to  appeal.  EPA  NPDES  procedures  for 
notice  and  hearings  are  not  available 
(§  35.1521-3(a)(2)). 

Several  reviewers  interpreted  the 
proposed  regulations  to  require  the  State 
to  establish  separate  review  and  appeal 
procedures  for  WQM  plan  provisions 
that  would  duplicate  existing  State 
NPDES  procedures.  The  intent  of  the 
Agency  was  to  make  clear  that  the  State 
and  not  EPA  was  responsible  for  such 
procedures.  EPA  encourages  the  use  of 
State  NPDES  procedures  where  they 
meet  the  needs  of  the  WQM  program. 
The  provision  has  been  rewritten  to 
make  it  clear  that  EPA  is  not  requiring 
duplicative  procedures  (§  35.1521- 
3(a)(2)(ii)). 

The  regulations  provide  that  the  plan 
shall  specifically  identify  any  conditions 
to  be  included  in  NPDES  permits 
(§  35.1521-3(a)(2)(i)).  This  provision  is 
intended  to  assure  that  NPDES 
permitting  agencies,  afiected 
dischargers  and  the  general  public  know 
which  specific  plan  provisions  must  be 
included  in  permits. 

EPA  has  published  a  notice  , 

identifying  pollutants  suitable  for  the 
development  of  total  maximiun  daily 
loads  under  section  304(a)(2)(D)  of  Ae 
Act  (see  43  FR  60662,  December  28, 

1978).  The  notice  identifies  all  pollutants 
as  suitable  for  total  maximum  daily  load 
development  under  the  proper  technical 
conditions.  Total  maximum  daily  loads 
should  be  developed  in  accordance  with 
these  regulations  (S  35.1521-4(a))  and 
with  procedures  in  the  Federal  Register 
notice. 


Relationship  to  the  Construction  Grants 
Program 

The  regulations  provide  that  a 
construction  grant  made  under  section 
201  of  the  Act  shall  not  be  approved  by 
the  Regional  Administrator  afier 
October  1, 1979,  where  sewage 
treatment  facility-related  information 
(waste  load  allocations,  service  area 
delineations,  and  population 
projections)  is  not  available  in  an 
approved  WQM  plan  (§  35.1533-4(b)(l)). 
liiis  provision  of  the  WQM  regulations 
restates  requirements  already 
established  in  the  final  construction 
grants  regulations  (see  S  35.917(e)  of  this 
Part).  One  exception  in  the  provision 
states  that  the  Regional  Administrator 
may  award  a  section  201  grant  if  it  is 
necessary  to  achieve  water  quality 
goals.  A  number  of  commenters  said 
that  allowing  the  Regional 
Acfininistrator  to  approve  section  201 
grants  on  that  basis  creates  an 
exception  that  undermines  the  sanction. 
We  feel  that  there  are  adequate 
procedural  safeguards  that  will  prevent 
abuse  of  this  exception.  The  Regional 
Administrator  must  determine  in  writing 
based  on  information  submitted  by  the 
State  or  applicant  that  award  of  a 
section  201  grant  is  necessary  to  achieve 
water  quality  goals.  This  responsibility 
cannot  be  delegated  below  the  Deputy 
Regional  Admij^strator. 

Water  Quality  Standards 

The  preamble  of  the  proposed 
regulations  stated  that  the  water  quality 
standards  policy  in  the  then  current  40 
CFR  §  130.17  would  probably  be 
incorporated  in  Part  120  of  this  chapter. 
Since  publication  of  the  proposed 
regiilations,  the  Agency  has  decided 
instead  that  §  130.17  will  remain  a  part 
of  these  WQM  regulations.  Section 
130.17  has,  therefore,  been  republished 
without  change  as  $  35.1550  of  these 
regulations. 

On  July  10, 1978,  EPA  published  an 
advanced  notice  of  proposed  rulemaking 
that  proposed  changes  in  EPA  water 
quality  standards  policy  (43  FR  29588, 
July  10, 1978).  The  incorporation  of  the 
requirements  of  superseded  S  130.17  into 
these  WQM  regulations  as  §  35.1550  is 
unrelated  to  that  notice.  EPA  may  in  the 
future  publish  a  proposed  revision  to 
§  35.1550  that  has  taken  into  accoimt 
comments  received  on  the  advanced 
notice  of  proposed  rulemaking. 

Significant  Comments  on  Other  Issues 

Several  reviewers  questioned  the 
inclusion  of  the  State’s  construction 
grants  project  priority  list  in  the  State 
strategy.  We  have  decided  to  delete  that 


requirement,  because  the  priority  list  is 
subject  to  frequent  revisions.  This  does 
not,  however,  preclude  a  State  from 
including  the  list  in  the  strategy.  The  list 
is  now  required  to  be  submitted  as  an 
output  under  the  State’s  WQM  work 
program.  The  State  must  submit  a  draft 
list  by  May  1  and  a  final  list  by  July  15 
of  each  year  (§  35.1533-4(b)(4)). 

Several  r§viewers  apparently 
confused  the  State  project  priority 
system  with  the  State  project  priority 
list.  The  project  priority  system  (a  part 
of  the  CI^)  consists  of  the 
methodologies  and  procedures  used  to 
develop  the  State  project  priority  list 
(see  S  35.915  of  this  Part  for  further 
clarification). 

A  provision  has  been  added  to  the 
regiilations  stating  that  an  integrated 
strategy  covering  more  than  one  EPA 
program  that  is  submitted  imder  or  as 
part  of  the  State/EPA  Agreement  may 
be  accepted  in  lieu  of  a  separate  WQM 
strategy  if  the  Regional  Administrator 
determines  that  the  integrated  strategy 
meets  the  requirements  of  the 
regulations  (§  35.1511-2(d)). 

A  provision  has  been  added  to  the 
regulations  that  authorizes  Indian  tribes 
to  designate  themselves  as  planning 
agencies  under  certain  specified 
conditions  (§§  35.1521-8  (b)  and  (c)). 

Several  commenters  felt  that  the  grant 
budget  period  should  be  the  grantee 
fiscal  year  rather  than  the  Federal  fiscal 
year.  We  have  retained  the  provision  for 
most  grants  in  order  to  assure  maximum 
integration  and  coordination  of  the 
WQM  program  with  others  and 
compatibility  with  EPA’s  annual 
guidance  system  (§  35.1537-13).  Several 
other  EPA  programs,  including  those 
under  the  Safe  Drinking  Water  Act  and 
the  Resource  Conservation  and 
Recovery  Act,  have  similar 
requirements.  Further,  the  section  106 
program  included  the  provision  in  the 
previous  regulations  so  the  requirement 
is  not  a  new  one  for  States  (see 
superseded  S  35.557).  However,  we  have 
incorporated  language  with  respect  to 
section  208  assistance  providing 
discretion  to  the  Regional  Administrator 
to  use  another  budget  period  if  it  is  more 
appropriate  to  the  objectives  of  that 
assistance.  The  provision  does  not 
require  any  grantee  to  change  its  fiscal 
yean  it  only  requures  accounting 
capability  to  accumulate  costs  fit)m 
October  1  of  each  year  to  September  30 
of  the  next.  Under  these  regulations,  the 
Agency  will  begin  using  an  annual 
funding  cycle  based  on  the  Federal 
fiscal  year  for  section  208  planning 
grants  for  the  first  time.  Grants  under 
section  208  will  be  awarded  annually 
but  may  fimd  planning  efforts  lasting 
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more  dian  one  year.  These  regulations 
contain  flexible  deadlines  that  will 
allow  a  phased  approach  to  funding 
activities  under  section  208  on  an  annual 
basis  (§  35.1513^). 

Several  conunenters  noted  the 
absence  of  a  reference  to  procedures  for 
complying  with  Office  of  Management 
and  Budget  Circular  No.  A-95.  This 
oversight  has  been  corrected  by  adding 
t  35.1537-4(h). 

Comments  were  received  by  the 
Agency  which  objected  to  the  provisions 
of  the  regulations  stating  that  costs  of 
detailed  sewer  system  mapping  and 
related  surveys  and  costs  related  to 
sewage  collection  systems  (at  less  than 
the  trunk  line  level)  are  un^owable 
costa  (9§  35.1537-^  (b)  and  (c)).  These 
provirioiM  are  existing  policy  and  have 
been  incorporated  from  9  35.216  of  the 
superseded  section  208  grant  regulations 
to  maintain  a  division  of  labor  between 
the  WQM  program  and  section  201 
facility  planning. 

One  interstate  agency  interpreted  the 
regulations  to  preclude  the  eligibility  of 
interstate  agencies  to  receive  section  208 
grant  monies.  The  regulations  define  the 
term  “WQM  planning  agency”  in  this 
subpart  to  indude  interstate  agendes 
that  are  also  designated  (9  35.1540(a)). 
The  regulations  also  provide  that 
interstate  agendes  funded  imder  section 
106  are  subject  to  applicable 
requirements  of  this  subpart  on  the  same 
basis  as  a  State  agency  (9  35.1540(b)). 

One  commenter  objected  to  the 
prohibition  on  the  award  of  section  106 
grants  to  States  which  do  not  have 
authority  comparable  to  that  in  section 
504  of  the  Act  (Emergency  Powers)  and 
adequate  contingency  plans  to 
implement  that  authority  in  accordance 
with  EPA  guidance  (9  35.1537-4(d)(2)). 
The  commenter  stated  that  it  would  take 
time  for  some  States  to  obtain 
emergency  authority  and  develop 
contingency  plans  and  that  EPA  should 
not  establish  this  linkage  to  section  106 
funds  via  regulations.  Guidance  has 
been  developed  for  implementing  the 
provision  which  establishes  a  phased 
multi-year  approach  (see  Program 
Guidance  Memorandum  (SAM)  35). 

Editorial  Changes 

Thrpughout  these  regulations  we  have 
made  editorial  changes  to  simplify  and 
clarify  the  language.  We  have  also  made 
some  changes  in  the  format  of  the 
regulations  for  the  sake  of  clarity. 

Agency  “Sunset”  and  Evaluation  Policy 
for  Reporting  Requirements 

Under  EPA's  “sunset”  policy  for 
reporting  requirements  in  regulations, 
the  Administrator  will  review  this 


sul^arf  five  years  from  the  date  of 
promulgation  to  detennine  if  any 
reporting  requirements  should  be 
terminated  (9  35.1542). 

EPA  is  committed  to  evaluating  this 
regulation  five  years  from  the  date  of 
publication.  This  evaluation  vrill  assess 
such  factors  as  overlap  of  requirements, 
integration,  alternative  methods, 
enforceability,  and  reporting 
requirements. 

Effective  date:  This  subpart  will  be 
effective  on  May  23, 1979.  Good  cause 
exists  for  making  these  regulations 
effective  immediately  because  of  the 
need  for  these  regulations  to  apply  to 
fiscal  year  1979  grant  monies  that  are 
now  being  awarded  to  several  planning 
agencies.  Otherwise,  the  regulations  will 
not  take  effect  until  the  award  of  fiscal 
year  1980  grants  for  those  planning 
agencies.  In  addition,  these  regulations 
should  be  made  effective  immediately, 
because  State/EPA  Agreements  for 
fiscal  year  1980  are  now  being 
negotiated  and  these  regulations  contain 
requirements  for  the  WQM  portion  of 
State/EPA  Agreements. 

Dated:  May  15. 1979. 

Douglas  M.  Cosde, 

Adamuatrator. 

Part  35,  Subpert  G  Added 

Parts  130-131  [Deleted] 

Title  40  of  the  Code  of  Federal 
Regulations  is  amended  by  deleting  the 
existing  Parts  130;  131;  9  9  35.200  tl^ugh 
35.236;  and  9  9  35.551  through  35.570  and 
by  adding  a  new  subpart  G  to  Part  35. 
Appendix  A — Water  Quality  and 
Pollutant  Source  Monitoring — ^which 
followed  the  deleted  40  CFR  9  35.570  is 
transferred  to  new  subpart  G  of  Part  35 
without  change.  Subpart  G  reads  as 
follows: 

Subpart  G — Grants  for  Water  Quality 
Planning,  Management  and 
Implementation 

35.1500  Purpose  and  scope. 

35.1501  Applicability. 

35.1502  Definitions. 

35.1503  Program  summary. 

35.1505  Water  quality  goals. 

35.1507  Public  participation. 

35.1509  Continuing  planning  process  (CPP). 

35.1509- 1  General. 

35.1506-2,  State  priority  system. 

35.1509- 3  Failure. 

35.1511  Assessments  and  state  strategy. 

35.1511- 1  Water  quality  assessment. 

35.1511- 2  State  strategy. 

35.1513  WQM  work  program. 

35.1513- 1  General 

35.1513- 2  Scope. 

35.1513- S  Relationship  to  State/EPA 
Agreements. 


35.151S-4  Development  and  salmiission. 

35.1513-6  Major  work  deanents. 

35.1513- 6  Content 

35.1513- 7  EPA  review  and  approval. 

35.1513- 8  Evalnatioii. 

35.1515  State/EPA  Agreement 
35.1517  4  Conflict  resolution. 

35.1519  Selection  of  208  planning  agencies. 

35.1519- 1  Status  of  existing  planning  agency 
designation. 

35.1519- 2  Changes  in  designation  status. 

35.1519- 3  Delegation  of  planning  activities. 
35.1521  Water  quality  management 

planning. 

35.1521- 1  General. 

35.1521- 2  Rdationship  to  work  programs. 

35.1521- 3  Plan  development  requirements. 

35.1521- 4  Program  areas. 

35.1521- 5  Planning  re^xmaibilities. 

35.1521- 6  Planning  on  Indian  lands. 

35.1523  Evaluafioa.  certification,  and 

approval  of  WQM  plans  and  designation 
of  management  agencies. 

35.1523- 1  General 

35.1523- 2  Plan  evaluatkm. 

35.1523- 3  Plan  certification:  designation  of 
management  agencies. 

35.1523- 4  EPA  approval 

35.1523- 5  State  adoption  of  WQM  plans. 

35.1523- 6  Plan  revisions. 

35.1525  Reviewing  plan  applicability  after 
approval 

35.1527  Evahiatian  of  aumagement  agency 
perfonnanoe. 

35.1529  Change  in  management  agency 
designation  by  States. 

35.1531  Intergovmmnental  aoordination  and 
cooperation. 

35.1531- 1  General 

35.1531- 2  Coordination  and  consolidation. 

35.1531- 3  Federal  responsibitity. 

35.1533  Implementation. 

35.1533- 1  General 

35.1533- 2  Funding. 

35.1533- 3  Remedies  for  failure  to 
implement 

35.1533- 4  Relationship  to  other  programs. 
35.1535  Allotments  and  reallotments. 

35.1535- 1  Allotments. 

35.1535- 2  Reallotments. 

35.1537  Grant  limitations  and 

administration. 

35.1537- 1  Grant  amount 

35.1537- 2  Reduction  of  grant. 

35.1537- 3  Eligibility. 

35.1537- 4  Limitations  on  award. 

35.1537- 5  Allowable  and  unallowable  costs. 

35.1537- 6  Audit 

35.1537- 7  Adherence  to  budget  estimates. 

35.1537- 6  Program  changes. 

35.1537- 0  Payment 

37-10  Financial  status  report. 

35.1537- 11  Disputes  under  this  subpart. 

35.1537- 12  Prooirement  and  protests. 

35.1537- 13  Budget  period. 

35.1540  Interstate  agencies. 

35.1542  Termination  of  reporting 

requirements. 

35.1550  Water  quality  standards. 

Appendix  A,  Water  quality  and  pollutant 
source  monitoring. 

Authority:  Section  501(a)  of  the  Clean 
Water  Act  as  amended,  33  U.S.C  1251  et  seq. 
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Subpert  Q—Qranta  for  Water  Quality 
Planning,  Management  and 
Implementation 

§35.1500  Purpose  and  scope. 

This  subpart  establishes  policies, 
program  requirements,  and  procedures 
for  water  quality  management  planning 
and  implementation  under  the  Clean 
Water  Act  and  for  grants  for  such 
purposes  under  sections  106, 205(g),  cmd 
208  of  the  Act  This  subpart  supplements 
the  general  grant  regulations  set  forth  in 
Part  30  of  this  chapter.  This  subpart 
governs  the  continuing  planning  process 
under  section  303(e)  of  the  Act  and  all 
State  and  areawide  water  quality 
management  planning  and 
implementation  activities  and  related 
grants  under  sections  106, 205(g),  and 
206  of  Ae  Act 

§35.1501  AppHcabHity. 

(a)  This  subpart  is  applicable  to  all 
activities  undertaken  with  grants 
awarded  under  this  subpart  after  [date 
of  publication  of  regulations). 

(b)  Planning  under  section  208  of  the 
Act  which  is  underway  on  [date  of 
publication  of  regulations]  shall 
continue  to  be  governed  by  the  earlier 
regulations  superseded  by  this  subpart 
except  that  this  subpart  will  apply  in  the 
following  circumstances: 

(1)  This  subpart  applies  to  all  plan 
evaluation,  certification  and  approval 
procedures,  and  plan  implementation. 

(2)  This  subpart  will  apply  to  ongoing 
planning  activities  for  whidi  additional 
financial  assistance  is  awarded  under 
this  subpart 

(3)  This  subpart  may  be  applicable 
where  die  Regional  Administrator 
determines,  after  consultation  with  the 
planning  agency,  that  these  regulations 
should  apply  to  an  activity  in  Ueu  of  the 
earlier  relations. 

(4)  If  the  Regional  Administrator 
determines  it  to  be  appropriate,  after 
consultation  with  the  planning  agency, 
this  subpart  may  be  made  applicable  to 
activities  undertaken  to  meet  the 
requirements  of  conditional  approvals  of 
plans  prior  to  [date  of  publication  of 
regulations). 

(c)  This  subpart  is  applicable  to  all 
changes  in  designation  of  planning 
agencies  under  section  208  of  the  Act 
which  occur  after  May  23, 1979,  or  which 
had  not  yet  been  approved  by  that  date. 

§35.1502  Definitions. 

(a)  The  term  “the  Act"  means  the 
Clean  Water  Act,  as  amended,  33  U.S.C. 
1251  et  seg. 

(b)  The  term  “grants  under  section 
20^)  of  the  Act",  and  variations 
thereof,  means  grants  under  section 


205(g)(2)  of  the  Act  for  non-construction 
grants  purposes  such  as  administration 
'  of  approved  programs  under  sections 
402  and  404  and  grants  for  administering 
the  statewide  program  under  section 
208(b)(4)  of  the  Act  The  term  does  not 
include  construction  management 
assistance  grants  under  subpart  F  of  tills 
chapter. 

(c)  Other  definitions  shall  be  as  set 
forth  in  the  Act  (see,  e.g.,  sections  212 
and  502)  and  in  the  provisions  where  the 
defined  term  is  used. 

§  35.1503  Program  summary. 

(a)  General.  This  subpart  consolidates 
requirements  for  State  and  interstate 
water  pollution  programs  funded  under 
section  106  of  the  Act,  State  and 
areawide  waste  treatment  management 
and  planning  under  sections  205(g)  and 
208,  and  other  State  activities  under 
section  303  of  the  Act  into  a  single 
integrated  process  called  the  Water 
Quality  Management  (WQM)  process. 
Tlie  State  describes  the  process  for 
fulfilling  its  WQM  responsibilities  in  a 
continuing  planning  process  document, 
in  accordance  with  section  303(e)  of  the 
Act 

(b)  WQM  planning.  (1)  States,  and 
areawide  agencies  in  designated  areas, 
conduct  WQM  planning  to  achieve  the 
1983  goal  of  the  Act  wUch  is,  where 
attainable,  water  suitable  for  swimming, 
fishing,  and  the  protection  of  wildlife. 
They  are  required  to  have  a  plan 
identifying  sources  of  pollution,  the 
severity  of  the  pollution,  and  control 
programs. 

(2)  Certified  and  approved  WQM 
plans  of  State  and  areawide  agencies 
provide  a  basis  for  the  WQM  process. 
Using  the  information  and  direction 
contained  in  the  WQM  plans,  and  other 
available  information  about  needs  and 
priorities,  each  State  annually  assesses 
current  problems;  updates  a  problem¬ 
solving  strategy:  develops  and  executes 
a  work  program  to  implement  plan 
solutions  and  to  carry  out  other  WQM 
activities  (such  as  plan  revision);  and 
evaluates  performance.  Each  areawide 
agency  goes  through  a  similar  process. 
One  of  the  outputs  the  annual  work 
program  may  address  is  additional 
planning  needed  to  update  the  approved 
WQM  plan  or  to  fill  in  gaps  in  the  plan. 
Plan  refinements,  when  they  are 
certified  and  approved,  become  part  of 
the  WQM  plan  and  help  direct 
subsequent  WQM  activities. 

(c)  Public  participation.  Public 
participation  is  fundamental  to  the 
success  of  the  WQM  process.  Hie  public 
participation  regulations  in  Part  25  of 
this  chapter  apply  to  the  WQM  process. 
These  regulations  emphasize  the  need 


for  informing  and  consulting  with  the 
public  and  require  use  of  an  advisory 
group. 

(d)  Participants.  The  WQM  process  is 
a  cooperative  effort  of  EPA  and  other 
Federal  agencies.  States,  interstate  and 
regional  agencies,  local  governments,  • 
and  the  public.  In  most  cases,  the 
Governor  has  designated  areawide  • 
agencies  to  plan  in  those  areas  where 
particularly  complex  water  quality 
problems  exist  The  State  conducts 
planning  in  areas  outside  the  designated 
areawide  areas  and  coordinates 
activities  of  areawide  agencies.  The 
State  also  may  conduct  nonpoint  source 
planning  on  a  statewide  basis  under 
section  208(b)(4)(A)  of  the  Act  States 
and  interstate  agencies  carry  out  a  wide 
variety  of  implementation  activities 
under  sections  106  and  205(g)  of  the  Act. 

(e)  Annual  work  programs.  Each  State 
annually  prepares  a  woik  program 
identifying  the  specific  planning  and 
implementation  activities  the  agency 
will  undertake  during  the  subsequent 
year  with  funds  from  sections  106, 

205(g),  208,  and,  as  appropriate,  314. 
Annual  work  programs  are  also 
developed  by  areawide  agencies  for 
activities  funded  imder  section  208,  and 
by  interstate  agencies  for  activities 
funded  under  section  106.  The  priority 
problems  which  an  agency  addresses 
will  vary,  depending  on  the  needs 
identified  for  the  area. 

(f)  State/EPA  agreement.  The  WQM 
process  is  one  of  several  EPA  programs 
which  are  covered  by  State/EPA 
Agreements  negotiated  each  year 
between  the  Regional  Administrator  and 
the  State.  The  Agreement  identifies 
problems,  objectives  and  priorities, 
describes  coordination  and  integration 
among  the  covered  environmental 
programs,  and  includes  the  annual  State 
work  program  for  WQM. 

(g)  Implementation.  Implementation  is 
the  most  important  part  of  the  WQM 
process,  because  oitiy  with  successful 
implementation  will  water  quality  goals 
be  achieved.  Implementation  of 
solutions  to  water  quality  problems 
involves  many  programs  and  agencies  at 
all  levels  of  government.  Implementation 
may  include  construction  of  treatment 
woiks,  regulatory  or  non-regulatory 
point  and  nonpoint  source  control 
programs,  legislative  initiatives, 
enforcement,  and  other  activities  to 
meet  water  quality  goals.  Not  all 
implementation  relates  to  the  208  plan 
per  se;  the  State  uses  funds  under 
section  106  of  the  Act  to  manage  a  wide 
range  of  WQM  activities,  including 
permit  activities  under  title  IV  of  the 
Act  Various  remedies  are  available  to 
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EPA  to  deal  with  failures  in 
implementation. 

(h)  Clean  Lakes.  The  clean  lakes 
program  under  section  314  of  the  Act  is 
part  of  the  overall  WQM  process,  and  is 
subject  to  cooperative  management  by 
EPA  and  participating  States  under  the 
State/EPA  Agreement.  Wherever 
feasible,  the  Regional  Administrator 
shall  require  integration  of  clean  lakes 
activities  into  the  State’s  annual  work 
program. 

S35.150S  Water  quality  goals. 

The  water  quality  goals  for  navigable 
waters  are: 

(a)  Those  set  forth  in  section  101  of 
the  Act,  including  protection  and 
propagation  of  fish,  shellfish,  and 
wildlife  and  provision  for  recreation  in 
and  on  the  water  by  1983  wherever 
attainable;  restoration  and  maintenance 
of  the  chemical,  physical,  and  biological 
integrity  of  the  Nation’s  waters; 
prohibition  of  toxic  substances  in  toxic 
amounts;  and  elimination  of  discharge  of 
pollutants  by  1985; 

(b)  Adiievement  of  water  quality 
standards; 

(cl  Protection  of  pablie  health  and 
walfaret  and 

(d)  Reduction  of  water  pollutantB  from 
nonpoint  sources  to  the  maximum  extent 
feasible. 

S  35.1507  Public  participation. 

(a)  Purpose.  The  purpose  of  public 
participation  in  the  WQM  process  is  to 
inform  the  public  about  the  process  in  a 
manner  which  will  lead  to  their 
understanding  and  encourage  their 
involvement  WQM  activities  should 
reflect  public  concerns  and  values,  and 
strive  for  public  support  for  program 
implementation. 

(b)  Specific  required  actions.  All 
activities  in  this  subpart  shall  be 
conducted  in  accordance  with  Part  25  of 
this  chapter.  Early  in  the  process  of 
developing  the  State  strategy  (see 

8  35.1511-2],  the  woric  program 
(8  35.1513),  die  State/EPA  Agreement 
(8  35.1515),  and  WQM  plans  (8  35.1521) 
under  this  subpart,  each  WQM  agency 
shaU  notify  the  public  about  the 
proposed  goals  and  scope  of  the 
proposed  actions  and  shall  schedule 
opportunities  for  consultation  with  the 
public  and  the  advisory  committee.  Each 
agency  shall  establish  a  continuing 
program  of  providing  information  in 
accordance  with  Part  25.  Where 
appropriate,  fact  sheets  explaining  in 
layman’s  terms  proposed  actions  of  the 
agency  will  be  distributed  in  accordance 
with  Part  25.  Each  WQM  agency  shall 
hold  a  public  meeting  on  its  draft  annual 
woric  program.  Each  WQM  planning 


agency  shall  hold  a  public  hearing  on  its 
draft  WQM  plan.  Other  meetings  may 
be  requii^  under  this  subpart  in  certain 
circumstances  (see.  for  example,  the 
requirement  for  a  meeting  in  conjunction 
with  a  change  in  designation  status 
under  8  35.1519).  Except  as  otherwise 
provided  in  Part  25,  the  public  shall  be 
notified  at  least  45  days  in  advance  of 
any  meeting  or  hearing.  Agency 
responsiveness  siunmaries  shall  be 
prepared  after  each  meeting  or  hearing 
by  the  WQM  agency  of  accordance  with 
Part  25. 

(c)  Combining  actions.  Public 
participation  activities  under  this 
subpart  may  be  combined  with  other 
such  activities  undertaken  by  the 
assisted  agency,  to  avoid  duplication  of 
effort.  Hie  State/EPA  Agreement  may 
identify  opportunities  for  combined 
public  pa^cipation  activities  affecting 
the  WQM  process  and  other  EPA 
programs. 

(d)  Advisory  groups.  The  State  and 
each  areawide  agency  shall  establish  an 
advisory  committee  to  advise  oa  goals 
and  pri^ties;  review  and  comment  on 
grant  applications  and  wmlc  programa; 
assist  with  public  participation;  consult 
with  die  agency  throughout  the  WQM 
process;  submit  commeate;  raise  issues; 
and  monitor  WQM  activities.  Advisory 
committees  are  to  be  set  up  in 
accordance  with  Part  25  of  this  chapter. 
Existing  advisory  committees  shall  be 
reviewed,  and  modified  if  necessary,  in 
accordance  with  negotiations  between 
the  Regional  Administrator  and  the 
WQM  agency. 

(e)  Work  programs.  The  work  program 
of  each  agency  receiving  assistance 
under  this  subpart  shall  include  a  public 
participation  work  element  in 
accordance  with  8  25.10.  The  work 
element  shall  identify  staff  and  budget 
resources  (including  resources  available 
to  the  advisory  committee);  set  forth  a 
schedule  of  public  participation 
activities  in  relation  to  the  required 
actions  in  paragraph  (b)  of  this  section; 
identify  segments  of  the  public  targeted 
for  involvement;  describe  the  advisory 
committee  membership  in  accordance 
with  8  25.7;  and  identify  how  public 
participation  will  be  coordinated  with 
other  related  programs,  in  accordance 
with  8  25.13. 

8  35.1509  Continuing  planning  process 
(CPP). 

835.1509-1  QenersL 

Section  303(e)  of  the  Act  requires 
States  to  develop  a  continuing  planning 
process  document  describing  operating 
policies,  procedures  and  practices  that 
comprise  the  WQM  process.  The 


document  shaU  be  submitted  for 
approval  of  the  Regional  Administrator. 
Any  necessary  revisions  to  the  CPP 
description  shall  be  developed  as 
outputs  of  the  State  work  program. 

8  35.1509-2  State  priority  system. 

Tbe  CPP  includes  the  State  priority 
system  (which  produces  the  annual 
priority  list)  for  construction  grants, 
developed  in  accordance  %vith  8  35.915. 
The  State  priority  system  is  the 
methodology  used  to  rate  and  rank 
municipal  wastewater  treatment 
projects  eligible  for  grant  assistance 
under  subpart  E.  Generally,  such 
projects  are  those  drawn  from  the  needs 
survey  under  section  516(b)  of  the  Act 
’The  system  abo  seb  forth  the 
administrative,  management  and  public 
participation  procediu«s  required  to  \ 
develop  and  revise  the  State  project 
priority  list  under  8  35.915(c). 

835.1509-3  FaHuro. 

The  CPP  document  describes  the  State 
WQM  process.  Therefore,  a  substantial 
failure  of  State  WQM  planning  and 
implementation  may  Indicate  a 
deficieney  in  die  CPP  for  which  the 
Regional  Administrator  may  withdraw 
approval  of  the  CPP.  Under  section 
303(e)  of  the  Aet,  State  feiflure  to 
maintain  an  approved  CPP  constitutes 
grounds  for  withdrawal  of  National 
Pollutant  Dbcharge  Elimination  System 
(NPDES)  program  approval.  Further,  if 
the  Regional  Administrator  determines 
that  the  CPP,  as  implemented  and 
revised,  does  not  meet  the  requirements 
of  the  Act  and  this  part  he  or  she  may 
withhold  grant  funds  available  to  the 
State  under  sections  106, 205(g),  208  and 
314  of  the  Act  Disapproval  of  a  portion 
of  the  CPP  need  not  require  disapproval 
of  the  whole  CPP;  for  example,  the 
priority  system  under  8  35.1509-2  may 
be  determined  approvable  by  the 
Regional  Administrator  in  spite  of  a 
failure  of  other  portions  of  the  CPP. 

835.1511  Assessments  and  State 
strategy. 

835.1511-1  Water  quality  assessment 

(a)  General.  WQM  agencies  shall 
conduct  appropriate  assessment 
activities  in  accordance  with  thb 
section  to  produce  information  on  (1) 
existing  water  quality  conditions,  and 
(2)  the  impact  on  water  quality  cd  future 
evento,  such  as  population  changes, 
changes  in  land  use.  and  changes  in 
economic  conditions.  Both  point  and 
nonpoint  pollution  problems  (including 
water  conservation  needs  related  to 
water  quality)  must  be  assessed. 
Intermittent  and  cemtinuous  violations 
of  water  quality  standards  must  be 
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considered.  FMwe  assessment  activities 
shall  take  into  account  the  infonnation 
and  requirements  contained  in  approved 
WQM  plans. 

(b)  UmitatioM.  (1)  The  Regional 
Adininistrator  will  approve  ^ding  only 
for  assessment  activities  which  the 
Regional  Administrator  determines  will 
be  hi^ily  useful  and  cost-effective  in 
achieving  die  water  quality  goals  of  die 
Act  No  fun(b  shall  be  used  to  duplicate 
information  already  available  from 
other  sources,  unless  the  Regional 
Adininistrator  determines  it  necessary 
in  order  to  meet  program  objecdves 
(e.g.,  in  reladon  to  advanced  waste 
treatment  needs).  All  assessment 
activities  must  build  on  existing 
information.  Existing  information 
includes  data  developed  under  sections 
3011  and  4006  of  the  Resource 
Conservation  and  Recovery  Act  the 
identification  and  dassification  of 
freshwater  lakes  required  under  section 
314  of  the  Clean  Water  Act  the 
estuarine  reports  required  by  section 
104(n)  of  the  Clean  Water  Act 
monitoring  data,  and  surface 
impoundment  assessments  under  the 
Safe  Drinking  Water  Act 

(2)  Except  where  otherwise 
determined  by  tiie  Regional 
Adininistrator,  State  assessment 
activities  diall  be  funded  only  under 
section  106  of  tiie  Act 

(3)  With  the  approval  of  the  Regional 
Adn^strator,  desi^iated  areawide 
agencies  may  conduct  problem 
assessment  for  their  planning  areas  as 
necessary  to  meet  areawide  WQM 
responsibilities.  State  problem 
assessment  activities  under  sections  106 
and  206  may  be  delegated  under 
interagency  agreement  to  areawide 
agencies. 

(c)  Monitoring.  Each  State  is  required 
by  section  106  of  the  Act  to  conduct 
certain  monitoring  activities  for  surface 
and  groundwaters  (see  $  35.1537-4).  The 
nature  of  such  monitoring  will  vary 
according  to  tiie  needs  and  annual 
priorities  identified  in  each  State,  and 
shall  be  addressed  in  the  State's  annual 
work  program  in  acoordanoe  with 
guidance  frxim  the  Re^onal 
Administrator.  Other  monitoring 
activities  of  State  and  aieawide 
agencies  shall  be  as  agreed  upon  in  the 
annual  woric  program,  within  the 
limitations  of  paragraph  (b)  of  this 
section.  All  monitoring  activities 
supported  with  funds  under  this  subpart 
shall  be  conducted  in  accordance  with 
Appendix  A. 

(d)  Assessing  current  water  quality. 
Each  State  and  areawide  agency  sh^ 
carry  out  an  ongoing  assessment  of  the 
location  and  nature  of  its  point  and 


nonpoint  water  quality  and  source 
control  problems,  and  shall  include  in  its 
assessment  process  the  foUowing: 

(1)  Monitoring  under  paragraph  (c)  of 
thb  section,  including  monitoring  to  - 
determine  the  impact  ai  nonpoint  source 
pollution  under  sections  20B(bX2)  (F) 
through  (K)  of  the  Act; 

(2)  Classification  of  stream  segments 
in  accordance  with  section  303(dKlHA) 
of  the  Act  and  EPA  guidance,  consistent 
with  the  needs  assessment  prepared 
under  section  510(b)  of  the  Act; 

(3)  An  evaluation  of  the  effectiveness 
of  eidsting  point  and  nonpoint  source 
control  programs  in  achieving  water 
quality  goals; 

(4)  Determination  of  the  relative 
pollutant  loading  attributable  to  point 
and  nonpoint  sources;  and 

(5)  Determination  of  the  impact  of  air 
and  other  non-water  environmental 
pollution  sources  on  water  quality. 

(e)  Determining  future  water  quality 
problems.  Each  State  and  areawide 
agency  shall  assess  potential  point  and 
nonpoint  water  quality  problems, 
generally  for  a  26-year  period  in  five- 
year  increments.  Establishment  of 
population  projections  shall  be  in 
accordance  with  the  procedures  and  . 
requirements  of  the  Cost-Effectiveness 
Analysis  Guidelines  (Appendix  A  to 
subpart  E  of  this  part).  Unless  otherwise 
approved  by  tiie  Regional  Administrator 
in  order  to  develop  a  solution  to  a 
specific  pollution  control  proUem,  no 
grant  funds  shall  be  expended  for  land 
use  or  economic  projections  except  as 
those  factors  are  addressed  in 
developing  population  projections  under 
the  Cost-^ectiveness  Analysis 
Guidelines. 

(f)  305(b)  report  Each  State  must 
prepare  and  biennially  update  a  report 
which  meets  the  requirements  of  section 
305(b)  of  the  Act  T^  report  should  be 
based  on  the  infonnation  developed 
under  paragraphs  (c).  (d)  and  (e). 

(g)  Clean  lakes.  Wherever  feasible, 
phase  1  diagnostic-feasibility  studies  for 
lakes  will  be  carried  out  as  part  of  the 
WQM  assessment  process. 

S  35.151 1-2  State  strategy. 

(a)  General.  The  State  shall  prepare 
and  annually  update  as  an  activity 
under  its  work  program  a  strategy  for 
controlling  water  pollution  problems 
fixim  point  and  nonpoint  sources.  The 
strategy  delineates  priority  water 
quality  problems  (in  relation  to  the 
seriousness  of  pollution)  and  activities 
to  control  these  problems  in  a  five-year 
time  frume.  The  strategy  shall  address 
the  problems,  solutions  and  priorities  in 
certified  and  approved  W(^  plans; 
other  problems  identified  in  the 


assessment  process;  and  needs 
identified  during  management  agency 
performance  evaluation.  Hie  strategy 
may  be  used  to  recommend  revisions  In 
WQM  plans,  and  may  be  used  to 
establish  priorities  for  plan  revirioo 
activities  of  areawide  agencies.  The 
strategy  shall  include: 

(1)  G^s  for  a  five-year  period,  and 
estnuted  costs  of  activities  to  control 
priority  water  quality  proUems; 

(2)  An  identification  of  governmental 
entities  expected  to  be  responsible  for 
conducting  the  activities;  and 

(3)  A  summary  of  anticipated  Federal 
and  other  funds  for  the  strategy  period. 

(b)  Role  of  area  wide  agencies.  Since 
the  State  strategy  is  used  in  the  Regional 
Administrator's  review  and  approval  of 
the  areawide  agency's  work  program 
(see  S  35.1513-7).  the  State  shall  involve 
each  affected  areawide  agency  in 
development  of  the  strategy,  aiad  shaM 
consider  priorities  suggest^  by  the 
areawide  agency.  The  State  shall 
forward  a  summary  of  areawide 
participation  and  State  response  to 
comments  received  from  areawide 
agencies  to  EPA  with  the  strategy. 

(c)  Submission.  Each  year,  the 
strategy  should  be  submitted  to  the 
Regional  Administrator  for  review  and 
comment  in  time  to  provide  guidance  in 
work  program  development  and 
assistance  in  negotiating  the  State/EPA 
Agreement. 

(d)  Integrated  strategy.  An  integrated 
strategy  covering  more  than  one  l^A 
program  submitted  under  the  State/EPA 
Agreement  may  be  used,  if  tiie  Regional 
Administrator  determines  tiie  integrated 
strategy  meets  the  requirements  of  tiiis 
section. 

{35.1513  WQM  work  program. 

{35.1513-1  General 

(a)  The  annual  woric  programs  of 
States  and  areawide  agencies  provide 
the  basis  for  tying  available  F^eral  and 
non-Federal  funds  under  this  subpart  to 
the  purposes  and  requirements  of  this 
sybpart,  to  achieve  toe  water  quality 
goals  of  toe  Act  They  tranriate  the 
requirements  of  this  sul^art  priorities 
identified  elsewhere  in  ^  State/EPA 
Agreement  and  toe  EPA  annual 
guidance  into  specific  output 
commitments.  Wwk  programs  also 
contain  toe  commitments  for 
implementing  and  updating  appropriate 
elements  of  certified  and  approved 
plans. 

(b)  The  State  work  program  shall  be 
developed  in  a  manner  consistent  wito 
toe  GPP  under  section  303(e)  of  the  Act 
(see  {  35.1509).  It  shall  ad^ss  problems 
identified  in  the  assessment  process  (see 
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§  35.1511-1)  according  to  the  priorities 
established  in  the  strategy  (see 
S  35.1511-2).  Although  the  work  program 
is  an  annual  submission,  the  Regional 
Administrator  may  allow  outputs  to  be 
addressed  on  a  multi-year  basis  (not  to 
exceed  three  years)  as  long  as  the 
Regional  Administrator  determines  that 
EPA  oversight  and  evaluation  capability 
remain  unaltered.  While  the  areawide 
work  program  is  a  separate  submission, 
it  must  be  closely  coordinated  with 
State  efforts  in  accordance  with  the 
procedures  in  this  subpart.  The  Regional 
Administrator  shall  review  work 
programs  of  States  and  areawide 
agencies  to  assiu«  that  redundant 
outputs  are  not  included. 

(c)  Under  S  35.1540,  the  provisions  of 
this  section  are  also  applicable  to 
interstate  agencies. 

§35.1513-2  Scope. 

State  and  areawide  work  programs 
shall  identify  outputs  and  associated 
funding  within  the  appropriate  work 
elements  of  §  35.1513^.  To  the  extent 
practicable,  the  Regional  Administrator 
will  a8Siu*e  that  WQM  agencies  use 
common  data  bases,  simplify  and 
coordinate  reporting,  and  eliminate 
conflict  and  redundancy  among 
programs.  Work  programs  shall  meet  the 
requirements  of  §  35.1531  concerning 
intergovernmental  cooperation. 

§  35.1513-3  Relationship  to  State/EPA 
Agreements. 

(a)  The  State/EPA  Agreements 
(described  in  §  35.1515)  will  incorporate 
the  State’s  WQM  work  program.  EPA 
funding  for  the  State’s  WQM  work 
program  shall  be  withheld  by  the 
Regional  Administrator  pending 
execution  of  the  State/EPA  Agreement, 
except  as  otherwise  determined  by  the 
Regional  Administrator  under 

§  35.1515(a). 

(b)  Where  the  State/EPA  Agreement 
contains  an  integrated  work  program 
covering  the  WQM  process  and  one  or 
more  other  environmental  programs,  it 
may  be  accepted  in  lieu  of  a  separate 
work  program  submission  under  this 
subpart,  ff  the  Regional  Administrator 
determines  that  it  otherwise  meets  the 
requirements  of  this  subpart. 

(c)  Areawide  agencies’  work  programs 
are  separate  submissions.'  However,  the 
State  work  program  sets  a  policy 
framework  for  areawide  agencies  based 
on  the  State  strategy,  and  should  include 
priorities  for  areawide  action  and  timing 
of  major  outputs.  Approval  of  areawide 
woik  programs  %vill  not  be  delayed 
based  on  delay  in  approval  of  a  State 
work  program,  unless  the  Regicmal 
Adraii^trator  determines  that  an 


unapproved  element  of  the  State’s  work 
program  is  critical  to  the  effectiveness  of 
areawide  efforts. 

§  35.1513-4  Development  and  submission. 

(a)  State  and  areawide  WQM 
agencies  shall  cooperate  and 
conununicate  with  each  other  diuing 
development  of  their  work  programs. 
Each  State  shall,  early  in  the  process  of 
draft  work  program  development  (and 
generally  not  later  than  April  1  of  each 
year)  notify  each  areawide  agency  of 
the  signiffcant  elements  of  the  State’s 
proposed  policy  framework  applicable 
to  areawide  agencies.  Areawide 
agencies  shall  inform  the  State  of  the 
proposed  elements  of  their  work 
programs  early  in  the  process  of  their 
development,  and  give  the  State  an 
opport^ty  to  review  and  conunent 
during  development 

(b)  Each  State  and  areawide  agency 
shall  develop  a  draft  work  program  as 
early  as  feasible  each  year.  Uidess 
otherwise  agreed  by  the  Regional 
Administrator,  the  draft  shall  be 
submitted  to  the  Regional  Administrator 
not  later  than  June  1  of  each  year.  The 
Regional  Administrator  shall  review  the 
draft  for  compliance  with  the 
requirements  of  this  subpart  and  provide 
comments  to  the  applicant  within  45 
days  of  receipt. 

(c)  In  addition,  each  areawide  agency 
shall  also  submit  its  draft  work  program 
to  the  State  for  review  emd  comment  not 
later  than  June  1  of  each  year,  unless  the 
State  and  the  Regional  Administrator 
agree  to  a  different  date.  The  State 
should  review  and  comment  on  its 
adequacy  and  its  compatibility  with  the 
State’s  strategy  and  work  program  (and 
the  State/EPA  Agreement),  and  the 
approved  State  WQM  plan,  within  30 
days  of  receipt  of  the  agency’s  draft 
work  program.  If  the  State  has  any 
comments,  it  shall  submit  them  to  both 
the  areawide  agency  and  to  EPA. 

(d)  Unless  otherwise  agreed  by  the 
Regional  Administrator,  each  State  and 
areawide  agency  shall  submit  a  final 
work  program  to  the  Regional 
Administrator  by  September  1  of  each 
year.  Each  areawide  agency  shall 
provide  a  copy  of  its  final  work  program 
to  the  State. 

§  35.1513-5  M4ior  work  atemants. 

(a)  General.  EPA  will  provide  annual 
guidance  (see  §  35.404  of  this  chapter) 
identifying  matters  which  States  and 
areawida  agencies  shoukl  emphasize 
within  the  program  elements  listed 
below.  Each  work  program  shall  be  free 
frt>m  redundant  or  inoonsistent  outputs; 
common  outputs  (ie.,  funded  firom  more 
thsm  one  program)  may  be  developed. 


(b)  Areawide  agencies.  Areawide 
agencies  have  the  right  to  receive  grants 
directly  from  EPA.  However,  nothing 
shall  preclude  a  State  and  areawide 
agency  from  agreeing  to  pass  grant 
funds  through  the  State  to  the  areawide 
agency.  Grants  to  areawide  agencies 
under  this  subpart  are  only  for  WQM 
planning  under  section  208  of  the  Act.  In 
addition,  however,  such  agencies  may 
receive  funds  from  the  State,  under 
interagency  agreement,  to  perform 
specific  activities  on  behalf  of  the  State 
under  sections  106, 205(g),  208,  and  314 
of  the  Act;  such  activities  remain  the 
responsibility  of  the  State  and  are  not 
outputs  for  which  the  areawide  agency 
is  directly  accountable  to  EPA. 

Areawide  agencies  similarly  may 
receive  funds  fi*om  other  substate 
agencies;  for  example,  section  201  funds 
to  perform  facilities  planning  activities. 

(c)  State  agencies.  With  approval  of 
the  Regional  Administrator  after 
negotiation  with  the  State,  the  State  may 
receive  funding  under  this  subpart  for 
the  following  elements  (potential 
funding  sources  shown  in  brackets): 

(1)  Construction  grants  management 
(to  the  extent  not  frmded  under  subpart 
F),  development  of  the  fundable  and 
extended  portions  of  the  project  priority 
list  for  construction  grants  under 

§  35.915  of  subpart  E,  and  management 
of  pretreatment  programs  [106,  208  as 
appropriate). 

(2)  Administration  of  permits 
programs,  including  programs  under 
sections  402  and  404  of  die  Act  [106, 
205(g)J. 

(3)  WQM  planning  and  certification 
[primarily  208;  106  where  the  Regional 
Administrator  determines  appropriate; 
205(g)  for  development  of  the  208(b)(4) 
program). 

(4)  Water  quality  standards 
development,  review,  and  revision  [106J. 

(5)  Wasteload  allocation 
development,  review  and  revision  [106J. 

(6)  Nonpoint  source  management 
activities  [106J. 

(7)  Monitoring  and  assessment  [106, 
208,^314). 

(8)  Enforcement  (including  compliance 
assurance  and  litigation  support 
activities)  (106). 

(9)  Training  and  facilities  operation 
and  maintenance  (106). 

(10)  Emergency  response  programs 
(106). 

(11)  Program  evaluation  [106, 208). 

(12)  Administration  of  regulatory  and 
otiber  water  quality  control  programs 
(106). 

(13)  Planning  for  and  coordination 
with  section  2080)  programs  [106, 208). 

(14)  Program  adi^stration  [106, 
a05(g),208]. 
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(15)  Pid>Uc  participatioa  (108, 205(g). 

20^ 

(16)  Phase  1  and  2  activitie*  for  dean 
lakes  (314). 

S3S.1S1S-8  ComenL 

The  work  program  shall  contain  die 
following: 

(a)  A  smnmary  and  evaluation  of  die 
current  year's  program,  induding 
outputs  produced  and  diose  not 
completed. 

(b)  Identification  of  die  ou4>uts  to  be 
produced  under  each  appropriate 
program  element  in  f  35.151S~5,  and, 
wit^  each  element  the  person-years  to 
be  used:  the  ooets;  the  binding  source(s): 
milestones  for  cmnpletion  of  the  ou^ut 
a  disbursement  schedule:  and  the 
agency(ies)  responsible. 

S3S.1513-7  EPA  review  and  approvtf. 

(a)  Each  agency’s  woric  program  shall 
be  forwarded  to  the  Regimial 
Administrator  in  aooor^nce  widi  the 
schedule  in  i  35.1513-4.  Grants  shall  be 
awarded  only  upon  approval  of  the 
work  program  (see  {  35.1515(a)  for 
relations^  of  grant  awards  and  State/ 
EPA  Agreemmit  execution).  Ihe 
Regional  Administrator  may  award  a 
grant  under  this  subpart  with  special 
conditions  if  the  woik  program  requires 
minor  changes.  In  such  an  event  the 
Regional  Administrator  shall  advise  the 
agency  of  deficiencies  in  the  work 
program  and  revisions  which  must  be 
made  to  obtain  approval.  The  grant 
agreement  shall  include  a  statement  of 
such  deficiencies  and  a  schedule  fat 
making  the  omrections. 

(b)  The  Regional  Administrator  shall 
not  ai^>rove  an  areawide  agency’s  work 
pro^am  if,  based  on  the  Regional 
Administrator’s  review  and  advice  from 
the  State,  the  Regional  Administrator 
determines  that  the  work  program  is 
incompatible  widi  the  State  strategy, 
State/EPA  Agreement  or  BPA  guidance. 

(c)  The  Regional  Administrator  shall 
review  die  wmk  program  of  eadi  agency 
to  determine  if  it  meets  the  requirements 
of  diis  subpart  and  to  determine  die 
feasibility  of  achieving  expected  results 
in  relation  to  the  nature  of  the  water 
quality  problems,  authority, 
organization,  and  past  performance  of 
the  agency(ies)  involved,  and  dieir 
available  resources. 

(d)  ’The  Regional  Administrator  may 
withhold  approval  of  a  work  program  or 
portion  thereof  for  any  agency  which 
has  had  its  WQM  plan  or  portion 
approved  with  conditions  if  the  agency 
is  not  moving  as  rapidly  as  possible  to 
fulfill  the  conditions. 


835.15134  EvahwHon. 

It  is  EPA  policy  to  limit  EPA 
evaluation  to  that  udiich  is  necessary  for 
responsible  management  of  the  national 
effort  to  control  pollution.  EPA  shall 
hold  meetings  to  review  and  evaluate 
State  and  areawide  programs  as  follows: 

{b)  Mid-year  evaluation.  At  an 
appropriate  midixrint  in  the  (wogram 
year,  EPA  shall  conduct  an  eWduation 
meeting  widi  each  State  and  areawide 
agency  to  review  and  evaluate  the 
program  accomplishments  of  the  current 
bud^t  period  under  die  work  progam 
and  to  discuss  the  work  pro)eoted  for 
the  coming  year.  Evaluation  meetings 
may  cover  more  than  ooe  agency. 

(b)  Other  reviews.  EPA  may  conduct 
an  end-of-year  evaluation  meeting  with 
appropriate  State  and  other  officiais  to 
review  die  accomplishments  of  the 
program  year,  and  such  other  reviews  as 
are  deemed  appropriate. 

(c)  Reports.  IffA  shall  prepare  a 
written  report  of  each  ev^uation, 
forward  a  copy  to  die  grantee  (and  the 
State,  where  tte  grantee  is  an  interstate 
or  areawide  agency),  and  notify  the 
public  of  the  report's  availability. 

8  35.1515  State/EPA  Agreement 

(a)  General.  The  State/EPA 
A^eement,  udiich  includes  dm  State’s 
WQM  worfc  program,  integrates 
planning,  management,  and 
implementaticm  of  all  EPA  programs 
which  the  State  and  the  Re^o^ 
Administrator  indude  under  the 
requirements  of  this  chapter.  In  addition, 
the  Agreement  reflects  appropriate 
coordiiaation  with  other  Federal,  State, 
regional,  and  local  planning  programs 
affecting  or  affected  by  the  activities 
under  tMs  subpart  The  State/EPA 
Agreement  must  be  completed  prior  to 
any  grant  award  under  this  subpart: 
however,  the  Regional  Administrator 
may  permit  grant  award  in  advance  of 
completion  of  the  State/EPA  Agreement 
if  the  Regional  Administrator 
determines  that  delay  would  not  be  in 
the  best  interests  of  sound 
environmental  management  and  that  the 
activities  for  which  fimding  would  be 
awarded  have  been  adequately 
coordinated  with  the  State’s  otoer 
environmental  programs.  The  State/EPA 
Agreement  shall  be  developed  in 
accordance  with  BPA  guidance. 

(b)  Role  of  area  wide  agencies.  For 
areawide  agencies,  the  State’s  work 
program  sets  a  policy  fi'amewoik  based 
on  the  State  strategy,  and  should  include 
priorities  for  areawide  action  and  timing 
of  major  outputs.  Because  of  the 
importance  of  their  role,  areawide 
agencies  shall  be  involved  in 
development  of  all  relevant  aspects  of 


the  Agreement  Conunents  of  the 
areawide  agendes  (if  any),  the  State's 
responses,  and  a  brief  summary  of  tihe 
participation  of  area  wide  agendes  in 
devdopment  shall  be  forwarded  to  EPA 
with  the  draft  Agreement  Notiiing  shall 
predude  the  right  of  the  areawide 
agency  to  subidt  comments  directly  to 
EPA. 

(c)  Grant  Agreemmts.  To  avoid 
duplication,  the  portions  of  Uie  State/ 
EPA  Agreement  relevant  to  WQM 
should  be  induded  in  the  narrative 
portions  of  the  applications  for  grant 
funds  under  this  subpart 

835.1517  ConflicI  reeoliillon. 

(a)  The  State  shall  assure  that 
procedures  exist  at  State  and  substate 
levels  for  resolving  conflicts  among  die 
State,  areawide  agencies,  local 
governments,  potential  and  designated 
management  agendes.  and  other 
agencies  affected  by  the  WQM  process. 
Such  procedures  should  indude  existing 
conflict  resolution  mechanisms 
established  by  State  and  areawide 
agendes. 

(b)  The  State  shall  submit  a  brief 
written  description  of  such  procedures 
to  the  Regionid  Administrator  as  an 
output  of  the  FY 1980  work  program. 

(c)  Nothing  shall  predude  the  right  of 
any  agency  to  request  EPA  comment  or 
review,  after  exhausting  available 
procedures  at  the  State  or  other 
appropriate  substate  level  of 
government.  All  agencies,  and  members 
of  the  public,  have  the  ri^t  to  submit 
comments  to  EPA.  However,  no  action 
taken  by  the  State  or  any  other  agency 
under  die  conflict  resolution  procedures 
established  in  accordance  with  this 
section  shall  be  appealable  widiin  the 
tenns  of  subpart )  (Disputes)  of  Part  30 
of  diis  chapter.  Disputes  in  procurement 
actions  of  assisted  agendes  are 
governed  by  Part  33  of  this  chapter. 

8  35.1519  Selection  of  208  planning 
agencies. 

835.1519-1  Status  of  existing  planning 
agency  designation. 

Designated  State  and  areawide 
planning  agendes  shall  retain 
designated  status  unless  dianged  in 
accordance  with  this  section.  While  206 
planning  funds  will  be  awarded  only  to 
designated  agendes,  designation  does 
not  automatically  entitle  any  agency  to 
funds.  An  agency  must  meet  all 
requirements  of  this  subpart  to  become 
or  continue  to  be  eligible  for  funding. 

8  35.1519-2  Changes  in  designation 
status. 

(a)  General.  (1)  As  of  [date  of 
publication  of  the  final  regulations). 
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virtaaUy  aU  areas  of  the  United  States 
are  covered  by  208  planning  by  existing 
Stats  or  designated  areawi^  agencies. 
Generally,  therefore,  it  is  not  necessary 
for  Governors  to  designate  new 
areawide  planning  agencies,  since  a 
change  in  planning  responsibility 
usually  can  be  accomplished  through  a 
transfer  of  responsibility  to  an  existing 
agency.  WiA  EPA  approval,  the 
Governor  may: 

(1)  Designate  a  new  State  planning 
agency  to  replace  the  existing  State 
planning  ageacy; 

(ii)  Designate  a  new  areawide 
planning  agency  under  section  208(a]  of 
the  Act  for  an  area  previously 
administered  by  the  State  (note 
paragraph  (aK6)  of  this  section): 

(iii)  Designate  a  replacement 
areawide  planning  agency  imder  section 
208(a)  of  the  Act  for  an  existing 
designated  agency  in  a  planning  area; 

(iv)  Remove  the  designation  from  an 
existing  area  and  agency,  thereby 
replacing  it  with  the  State  planning 
agency  (note  paragraph  (b)(6)  of  tUs 
section): 

(v)  Alter  the  boundaries  of  existing 
planning  areas. 

(2)  For  approval  by  die  Regional 
Administrator,  a  change  in  designation 
must  meet  the  requirements  of  this 
section  and: 

(i)  The  Governor,  with  concurrence  of 
the  Regional  Administrator,  must 
determine  that  the  objectives  of  section 
208  of  the  Act  can  be  met  more 
efficiently  and  effectively  by  the  change 
in  designation; 

(ii)  *nie  Regional  Administrator  must 
determine  that  the  procedures  in  (b) 
below  have  been  followed:  and 

(iii)  The  Regional  Administrator  must 
approve  the  replacement  agency. 

(3)  Action  by  the  Governor  to  change 
designation  status  will  not  relieve  the 
Governor  of  responsibility  to  take  action 
on  completed  plan  elements  of  the 
replaced  agency  in  accordance  with 

§  35.1523. 

(4)  The  Governor  must  assure  that  the 
replacement  agency  makes  maximum 
feasible  use  of  any  work  of  the  replaced 
agency,  and  the  replacement  agency 
must  undertake  completion  of  key 
elements  of  work  in  accordance  widi  a 
work  program  negotiated  with  the 
Regional  Administrator  (see  $  35.1521- 
5(b)(4)). 

(5)  The  Regional  Administrator  may 
withhold  part  or  aU  of  funds  available  to 
the  State  uncter  this  subpart  if  he 
determines  that  a  State  is  in  violation  of 
any  requirement  of  this  section. 

(6)  Designation  of  new  areawide 
planning  agencies  for  areas  previously 
administei^  by  fte  State  shall  be 


subject  to  the  procedural  requirements 
of  this  section  and  any  additional 
procedures  the  Regional  Administrator 
and  the  State  agree  are  appropriate  to 
meet  &e  intent  of  section  206(a)(2)  of  die 
Act  Generally,  designation  chuiges 
should  not  be  made  where  delegation  of 
specific  responsibditiea  dirou^ 
interagency  agreement  can  accomplish 
the  desired  objective.  Preference  should 
be  given  to  replacement  agencies  and 
delegees  whidi  have  planning 
responsibilities  in  other  Federal,  State, 
regional,  and  local  environmental  and 
land  use  planning  programs. 

(b)  Procedures.  (1)  Ilie  Governor  shall 
propose  any  change  in  area  or  ageoqy 
designation  in  a  written  statement 
whi^  shall  contain  the  reasons  for  the 
proposed  change,  the  impact  on 
applicable  time  schedules  and 
achievement  of  program  requirements, 
and  the  identifiution  of  a  proposed 
replacement  agency  or  change  in 
planning  area  boundaries.  TUs 
statement  shall  be  sent  to  the  Regional 
Administrator,  to  the  head  of  the 
affected  agency  and  its  advisory 
committee,  and  to  the  chief  elected 
officials  of  general  purpose  governments 
in  the  affected  area. 

(2)  The  State  shall  hold  a  public 
meeting  in  the  affected  area  if  the  State 
or  EPA  determines  that  substantial 
public  interest  exists.  The  meeting  may 
be  combined  with  other  relevant 
meetings  or  hearings  (e.gM  the  hearing  on 
plan  certification).  Advance  notice  of 
the  meeting  shall  be  given  in  accordance 
with  Part  25  of  this  chapter.  The  State 
shall  submit  an  agency  responsiveness 
summary  to  the  Regional  Administrator. 

(3)  The  Regional  Administrator  shall 
approve  the  designation  change  if  the 
Regional  Administrator  determines  that 
the  proposed  change  is  consistent  with 
(a)  of  tUs  section  and  that  the  proposed 
replacement  agency  has  the  authority, 
capability  (includi^  resources)  and 
willingness  to  undertake  its 
responsibilities. 

(4)  If  an  agency  change  is  due  merely 
to  an  agency  reorganization  or  name 
change,  the  Regional  Administrator  may 
modify  or  waive  the  procediu^s  in  this 
section  as  appropriate. 

(5)  In  the  case  of  a  proposed  change  in 
a  designated  agency  which  is  also  an 
interstate  agency,  the  Regional 
Administrator  shaU  require  the  relevant 
procedures  above  for  the  appropriate 
States  and  any  additional  procedures 
which  the  Regional  Administrator 
considers  appropriate  in  the 
circiunstances. 

(6)  State  assumption  of  nonpoint 
source  planning  responsibilities  under 
section  208(b)(4)(A)  of  the  Act  may  be 
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accomplished  in  lieu  of  the  procedures 
in  this  section  by  specific  statement  in 
the  State’s  woric  program  as  approved 
by  EPA.  fai  sudbt  an  event  the  S^te  shafi 
notify  in  advance  the  affected  areawide 
agency  of  the  proposed  action,  and  shall 
consider  the  comments  of  such  agency 
in  developing  the  portion  of  the  worii 
program  whi^  sets  forth  die  nonpoint 
source  planning  which  the  State  will 
perform. 

(c)  Grant  funds.  Generally,  as  soon  as 
the  Regional  Adnyniatrator  determines 
that  an  agency  may  lose  its  designation 
and  if  unexpended  grant  funds  remain, 
the  Regional  Administrator  should  issue 
a  stop-work  order  under  §  30.915  of  this 
chapter.  A  stop-wori:  order  is  not 
needed  where  the  agency  to  be  replaced 
is  allowed  by  the  Regional 
Administrator  to  complete  its  assigned 
tasks.  Upon  designation  diange,  the 
Regional  Administrator  shall  either 
transfer  the  grant  under  (  30.900-3  of 
this  chapter  to  the  approved 
replacement  agency,  or  terminate  the 
grant  under  i  30.920  of  this  chapter  and 
provide  part  or  all  the  funds  released  to 
the  approved  replacement  agency.  The 
final  dedskm  of  the  Regional 
Administrator  may  be  appealed  in 
accordance  with  S  30.920^ 

§35.1519-3  Oelepation  of  plannInQ 
activities. 

Designated  Slate  and  areawide 
agencies  may  delegate  (tiirough 
interagency  agreements)  specific 
planning  activities,  but  not  ultimate 
responsibilities  for  planning,  to  oAer 
State,  Federal,  regional,  local,  and 
interstate  agencies  for  die  conduct  of 
work  under  tiiis  subpart  Delegation 
shall  take  place  timiugh  a  written 
agreement  executed  by  tiie  two 
agencies,  subject  to  the  approval  of  the 
Regional  Administrator,  specifying 
outputs,  time  schedules,  funding,  and 
how  the  agencies  will  coordinate.  If  a 
State  or  areawide  agency  intends  to 
delegate  any  major  planning  activities 
under  this  paragraph,  locally  elected 
officials  of  governments  having 
jurisdiction  in  the  affected  area  shafi  be 
consulted  prior  to  execution  of  the 
agreement. 

§  35.1521  Water  quality  management 
planning 

§3&1521-1  GanaraL 
WQM  planning  shall  be  crniducted  a» 
an  activity  under  the  work  program  by 
States  under  sections  208  and  303(e) 
the  Act  and  by  areawide  agencies  under 
section  208  of  the  Act  WQM  plans  wilt 
address  problems  identified  in  the 
assessment  and  strategy  devek^^ent 
process  under  1 35.1511.  W(^  plans 
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must  indicate  recognition  that  ground 
waters  and  navigable  waters  intermix. 
Assessment  activities  funded  under 
section  208  shall  be  reflected  in  the  plan. 
The  term  “WQM  plan”  as  used  in  this 
regulation  refers  to  the  plan  (and 
portions)  and  subsequent  revisions  and 
additions  prepared  in  accordance  with 
section  208(b)  of  the  Act  WQM  plans, 
once  certified  and  approved  imder 
§  35.1523,  are  a  basis  for  future  activities 
under  this  subpart.  Initial  plans  must  be 
completed  and  certified  by  the  times 
specified  in  section  208(b)(1)  of  the  Act 
EPA  will  not  support  planning  for 
planning’s  sake;  therefore,  WQM  plans 
shall  be  updated  only  as  the  Regional 
Administrator  determines  necessary  to 
resolve  specific  pollution  control 
problems. 

§  35.1521-2  Relationship  to  work 
programs. 

(a)  All  planning  activities  of  State  and 
areawide  agencies  under  this  subpart 
are  defined  in  the  work  program  imder 

§  35.1513.  While  funding  generally  will 
be  available  on  an  aimual  basis,  the 
approved  work  progrcun  may  include 
planning  products  which  will  be 
developed  on  a  multi-year  basis.  Multi- 
yecu*  outputs  generally  shall  be 
evaluated  on  an  interim  basis  imder 
S  35.1513. 

(b)  To  be  eligible  for  grant  funds  for 
planning  under  section  208  of  the  Act 
each  State  and  areawide  agency  shall 
submit  as  part  of  its  work  program, 
specific  proposed  outputs  under 

§§  35.1521-3  and  35.1521-4.  WQM 
planning  must  eventualy  address  all 
program  areas  (see  S  35.1521-4),  except 
where  the  State  certifies  for  a  certain 
program  area  that  water  quality  and 
source  control  problems  do  not  exist 
and  are  not  likely  to  develop.  The 
Regional  Administrator  shall  negotiate 
with  each  WQM  agency  to  determine 
activities  which  will  have  priority  for 
funding  in  each  year,  in  accordance  with 
aimual  EPA  guidance.  The  Regional 
Administrator  shall  not  approve  funding 
for  any  output  imless  the  Regional 
Administrator  determines  that  it  is 
consistent  with  section  208(b)  of  the  Act 
and  attainment  of  water  quality  goals. 

S  35.1521-3  Plan  development 
requirements. 

WQM  plans  shall  be  developed  and 
revised  as  needed  to  address  point  and 
nonpoint  pro9*am  areas  discussed  in 
fi  35.1521-4  in  aooordanoe  with  the 
h)Dowhig  prooesK 

(a)  Control  needs. — (1)  General.  TTie 
planning  process  shall  identify  pollution 
oontrol  approaches  for  the  program 
aeeaa  discussed  in  {  85.1S21-4,  evaluate 


them,  and  select  one  or  more  which  are 
determined  to  be  effective  to  achieve 
water  quality  goals  and  the  purposes  of 
section  208(b)(2)  of  the  Act.  The  plan 
shall  describe  the  foregoing.  The  plan 
shall  set  forth  for  each  control  approach 
selected  an  implementation  schedule 
and  an  identification  of  proposed 
management  agencies.  In  carrying  out 
these  activities,  the  planning  agency 
must  consider  tiie  relationship  of  water 
quality  to  land  use  and  water  resources. 

(2)  Permit  conditions,  (i)  The  plan 
shall  specifically  identify  any  conditions 
to  be  included  in  NPDES  permits 
pursuant  to  sections  208(e)  and 
301(b)(1)(C)  of  the  Act  (e.g.,  water 
quality  based  effluent  limitations). 

(ii)  The  State  is  responsible  for 
providing  each  affected  source  with 
notice  and  the  opportunity  to  be  heard 
and  appeal  applicable  plan  provisions, 
where  appropriate.  No  EPA  hearing  and 
appeal  procedures  are  available  for  such 
conditions. 

(b)  Regulatory  and  other  programs.  (1) 
The  plan  must  identify  regulatory  or 
other  programs  to  implement  the 
controls  selected  under  §  35.1521-3(a). 
Existing  regulatory  programs  should  be 
used  where  effective.  Where  adoption  of 
a  new  program  or  modification  of  an 
existing  program  is  needed,  the  plan 
must  describe  the  needed  changes  and 
include  a  schedule  for  their 
accomplishment.  Any  EPA  approval  of 
such  programs  will  be  conditional  until 
the  changes  are  completed. 

(2)  For  each  regulatory  program,  the 
plan  shall  identify  the  needed  attributes, 
including  legislative  requirements: 
financing,  staffing,  and  other 
administrative  arrangements;  and 
inspection,  enforcement,  and 
surveillance  authority.  Nonregulatory 
programs  shall  have  adequate 
administrative  arrangements,  financing, 
appropriate  public  education  programs, 
technical  assistance  and  evaluation 
capability.  For  additional  criteria,  see 
S  35.1521-4. 

(c)  Management  agencies.  (1)  The 
plan  shall  identify  a  specific 
management  agency  to  implement  each 
of  the  plan’s  programs.  Each  identified 
management  agency  shall  have 
adequate  authority  imder  Section  208(c) 
of  the  Act  and  capability  to  fulfill  the 
responsibilities  which  the  plan  assigns 
to  it.  If  a  proposed  management  agency 
is  intended  to  receive  Federal 
construction  grant  funding  assistance,  it 
shall  meet  the  requirements  of  section 
206(cK2)  of  the  Act  and  applicable 
requirraents  of  sabpert  E.  For  each 
majOT  suggested  management  agency 
(those  which  have  primary 
respoBsSiility  for  eontroUhag  a  pollution 


source),  the  plan  shall  briefly  set  forth 
the  agency’s  legal  authority;  a 
description  of  the  administrative  and 
financial  capability  which  the  agency 
must  have;  appropriate  reporting 
procedures;  methods  for  coordination 
with  the  planning  agency;  and  a 
description  of  the  specific 
implementation  responsibilities  of  the 
agency. 

(2)  Each  major  management  agency,  in 
cooperation  with  the  planning  agency, 
shall  forward  to  the  Governor  and  the 
Regional  Administrator  with  the  plan  a 
letter  of  commitment  which  will 
acknowledge  the  management  agency’s 
acceptance  of  responsibilities  and  time 
schedules  assigned  to  the  management 
agency  by  the  plan.  Other  indications  of 
commitment  to  fulfill  assigned 
responibilities  (e.g..  State  law, 
regulations  or  l^ecutive  Order)  may  be 
accepted  in  lieu  of  this  letter. 

(3)  The  Governor  shall  assure  that 
each  management  agency  which  has 
regulatory  responsibilities  has  sufficient 
autonomy  and  regulatory  authority  to 
carry  out  its  responsibilities  effectively 
and  on  time.  In  determining  whether 
sufficient  autonomy  exists,  the  Governor 
and  the  Regional  Administrator  may  use 
as  guidance  the  provisions  applicable  to 
co^icts  of  interest  in  the  NPDES 
program  (see  $  124.94  of  this  chapter). 
During  evaluation  of  management 
agency  performance  under  §  35.1527,  the 
Regional  Administrator  may  withdraw 
acceptance  of  a  management  agency 
designation  and  request  the  Governor  to 
designate  a  new  agency,  or  take  other 
corrective  action,  if  the  regional 
Administrator  determines  that  the 
effectiveness  of  the  management  agency 
is  inhibited  by  lack  of  sufficient 
autonomy. 

(d)  Environmental,  social,  and 
economic  impacts.  (1)  The  plan  shall 
assess  environmental,  social,  and 
economic  impacts  of  implementing  plan 
provisions.  Ilie  environmental  impact 
statement  provisions  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  do  not  apply  to  the  WQM  planning 
process  or  plan  certification  and 
approval. 

(2)  Plan  development  shall  be 
coordinated  with  promulgated  or 
approved  State  Implementation  Plans 
under  the  Clean  Air  Act  and  be 
consistent  with  Executive  orders  for 
floodplaki  management  (E.0. 11988) 
wetlands  protection  (E.0. 11990), 
published  agency  pohcy  and  proeedmes 
for  protectum  of  environmentally 
sensitive  areas  such  as  floodplains  and 
agricultural  lands,  and  otiier  apphcable 
environmental  reqidrameuts  cited  tai 
Part  30  of  this  chapter. 
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(e)  Open  space  and  recreational 
opportvmitiee.  The  plan  shall  contain  an 
analysis  of  open  space  and  outdoor 
recreational  public  benefits  expected  to 
be  achieved  under  the  plan.  TIm  plan 
shall  consider  recreatioiial  use  of  lands 
associated  with  treatment  works  and 
increased  access  to  water  based 
recreation.  The  plan  must  identify 
measures  which  have  been  and  will  be 
taken  to  enhance  open  space  and 
recreational  opportunities  through 
coordination  with  facilities  planning  and 
State  and  local  recreational  programs 
(e.g..  State  outdoor  recreational 
programs  under  the  National  Wild  and 
Scenic  Rivers  Act  (Pub.  L  90-542)  and 
the  Land  and  Water  Conservation  Fund 
Act  (Pub.  L  88-578). 

(f)  Urban  impacts.  To  assure 
consistency  with  the  President’s  urban 
policy  and  the  EPA  Urban  Initiative,  as 
implemented  in  appropriate  portions  of 
Appendix  A.  subpart  ^  the  plan  shall 
assess  the  impact  of  plan  provisions  on 
urban  development  and  contain 
measures  for  mitigation  of  adverse 
impacts. 

(g)  Coordination.  WQM  planning 
activities  shall  be  coordinated  with 
other  programs  related  to  W(^  in 
accor^nce  with  S  35.1531.  The  WQM 
planning  agency  shall  involve 
potentially  affected  agencies  including 
general  purpose  units  of  local 
governments,  proposed  and  designated 
management  agencies,  and  other 
affected  State  and  Federal  agencies 
(e.g.,  recreation,  air,  soHd  waste, 
drinking  water,  and  fish  and  ggme 
offices). 

(h)  Pkm  evaluation  and  revision.  The 
plan  shall  contain  provisions  for 
evaluating  the  effectiveness  of  plan 
implementation  (e.g.,  application  of 
nonpoint  source  controls)  in  achieving 
water  quality  goals  and  i^ntifying 
program  needs.  Provisions  shall  be 
made  for  revising  WQM  plans  as 
necessary  to  active  thoM  goals.  The 
assessment  process  under  i  35^1511-1 
will  be  a  principal  means  of  ccmducting 
the  evaluation. 

§35.1521-4  Progpram  areas. 

Section  208(b)  of  the  Act  sets  forth 
planning  requirements.  This  section 
calls  particu^  attention  to  aspects  of 
certain  program  areas  the  planning  must 
address.  The  following  point  and 
nonpoint  program  areas  shall  be 
addressed  in  the  plan  development  and 
revision  process  described  in  §  35.1521- 
3  in  accordance  with  priorities  identified 
under  §  35.1511-2. 

(a)  Total  maximum  daily  toads, 
wasteload  allocations.  States  shall 
develop  total  maximum  daily  loads  and 


wasteload  allocations  in  accordance 
with  priorities  established  under  section 
303(d)(2)  of  the  Act  consistent  with  EPA 
guidaime.  Areawide  agencies  shall 
perform  this  activity  only  where 
delegated  under  interagency  agreement 
between  the  State  and  areawide  agency. 

(b)  Dredged  or  fill  programs.  The 
State  may  develop  programs  for  the 
control  of  the  discharge  of  dredged  or  fill 
material  under  section  206(b)(4)(B)  of 
the  Act. 

(c)  Nonpoint  source  control.  (1)  The 
plan  shall  describe  the  regulatory  and 
non-regulatory  activities  and  Best 
Management  Practices  (BMB>s)  which 
the  agency  has  selected  as  the  means  to 
meet  its  nonpoint  source  control  needs. 
BMPs  to  achieve  water  quality  goats  for 
surface  and  ground  water  quality  and 
source  control  problems  shall  be 
identified  for  the  nonpoint  sources  in 
section  208(b)(2)(F)-(k)  of  the  Act  and 
other  nonp^t  sources  found  to  be  a 
problem.  BMPs  ate  those  methods, 
measures,  or  practices  to  prevent  or 
reduce  water  pollution  and  include  but 
are  not  limited  to  structural  and 
nonstructural  controls,  and  operation 
and  maintenance  procedures.  ^4P8  can 
be  applied  before,  during,  and  after 
pollution-producing  activities  to  reduce 
or  eliminate  the  introduction  of 
pollutants  into  receiving  waters. 
Ecomonic,  institutional,  and  tet^nical 
factors  shall  be  considered  in 
developing  BMPs.  BMPs  shall  be 
developed  in  a  continuing  process  of 
identifying  (xmtrol  needs  and  evaluating 
and  modifying  the  BMPs  as  necessary  to 
achieve  water  quality  goals  (see 

§  35.1521-3(h)>.  To  the  extent 
practicable,  BMPs  should  be  set  forth  in 
a  document  which  can  be  distributed 
widely  in  the  planning  area. 

(2)  Regulatory  programa  shall  be 
identified  where  they  are  determined  to 
be  the  most  practicable  method 
(considering  economic,  technical,  social 
and  environmental  factors)  of  assiirfaig 
that  an  effective  nonpoint  source  control 
program  is  implemented.  Nonregulatory 
programs  will  be  approved  only  where  ■ 
the  plan  provides  a  sound  basis  for 
determining  that  they  will  result  far  the 
achievement  of  water  quality  goals.  If, 
after  a  period  of  implemention,  a 
nonregulatory  program  is  determined  by 
EPA  or  the  State  not  to  be  effective,  the 
WQM  agency  shall  develop  a  regulatory 
program. 

(3)  Under  section  206(bX4KA)  of  the 
Act  States  may  assume  responsibility 
for  identifying  nonpoint  source  contr^ 
needs  and  daveiojting  confaol  ptopams 
in  designated  areas  (sec  S  35.151$^ 
2(b)(6)). 


(d)  Municipal  and  industrial  needs.  (1) 
under  §  36.915(b)  of  subpart  E,  section 
208(bK2KA)  ai^  section  516(b)  of  the 
Act  the  State  is  responsible  for  tisting 
wastewater  treatment  facility  needs,  in 
accordance  with  EPA  guidance 
distributed  for  use  with  the  needs 
inventory.  All  wastewater  treatment 
facility  needs  specified  in  certified  and 
approved  WQM  plans  shall  be  included 
in  the  State  needs  inventory.  The  State's 
development  of  its  needs  inventory  may 
be  conducted  as  part  of  its  WQM 
planning  or  as  an  outi>«t  funded  under 
section  106  of  the  Act.  WQM  planning 
agencies  shall  assess  treatment  facility 
needs  in  accordance  with  guidance  of 
EPA  and  the  State. 

(2)  Establishing  priority  lists  for 
construction  grants  is  a  State 
responsibility.  Priority  lists  are 
developed  annually  by  States,  generally 
with  funding  under  section  106  of  the 
Act  and  are  not  part  of  the  WQM  plan. 
However,  the  State  may  use  its  WQM 
plan  and  planning  process  during 
development  of  the  priority  list  as  long 
as  the  requirements  of  §  35.915  are  met 
The  roles  of  State,  interstate  and 
areawide  planning  agencies  are 
discussed  further  in  f  35.1533-4(b)(3). 

(3)  The  plan  shall  set  forth  inforraatioa 
appropriate  to  support  subsequent 
facility  planning  (including  information 
on  location,  modification,  construction, 
operation  and  maintenance  of  municipal 
facilities,  suggested  regional 
approaches,  and  population  data 
developed  fai  accordance  with  §  35^1511- 
1(e)).  llte  picm  should  also  propose 
approprite  regulatory  or  other  programs 
to  support  wastewater  facilities 
operation  and  maintenance  and 
municipal  water  conservation. 

(4)  The  plan  shall  set  forth  approaches 
(indutfing  any  appropriate  regdatory 
programs)  to  improve  operation  and 
maintenance  of  industrial  wastewater 
facilities,  and  develop  pretreatment 
programs  under  Part  403  of  this  diapter. 

(e)  Urban  stormwater.  The  plan  shaO 
identify  BMPs  for  urban  stormwater 
control  to  achieve  water  qudhy  goals. 
Appropriate  regulatory  programs  to 
control  the  location,  modification,  and 
construction  of  facilities  for  municipal 
stormwater  management  must  be 
identified  (see  f  35.1521-4(cK2)).  Fiscal 
analysis  of  the  necessary  capital  and 
operations  and  maintenance 
expenditures  must  be  induded. 

(f)  Residual  waste  control,  land 
disposal.  The  plan  shall  identify  waste 
disposal  needs,  including  ^fPs,  to 
protect  water  quality  stmidards  and 
ground  water  tpufity.  Relatioosidps  of 
residual  waste  disposal  aeeds  to 
wastewater  treatment  facility  needs 


30034  Federal  Register  /  Vol.  44.  No.  101  /  Wednesday.  May  23.  1979  /  Rules  and  Regulations 


(e.g.,  toxic  solid  waste  disposal  and  land 
treatment)  shall  be  described.  The  plan 
shall  describe  coordination  of  activities 
under  WQM  planning  and  the  Resource 
Conservation  and  Recovery  Act. 
Appropriate  regulatory  programs  to 
control  the  location,  modification,  and 
constrution  of  facilities  for  residual 
waste  disposal  and  other  program  needs 
shall  be  established  to  achieve  water 
quality  goals.  States  may  assume 
nonpoint  source  responsibilities  from 
areawide  agencies  under  this  paragraph 
in  accordance  with  section  208(b)(4)(A) 
of  the  Act, 

Note:  Control  needs  for  waste  disposal  to 
protect  surface  and  ground  water  from  land 
disposal  of  solid  waste  and  from  hazardous 
waste  are  identifled  in  programs  under 
Subtitles  C  and  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA).  To 
avoid  redimdancy  and  inconsistency,  the 
Regional  Administrator  and  the  State  shall 
establish  (through  the  State/EPA  Agreement) 
the  planning  and  funding  responsibilities 
attributable  to  the  RCRA  and  WQM 
programs.  The  division  of  responsibilities 
shall  be  in  accordance  with  ^A  guidance. 

(g)  Water  quality  standards.  WQM 
agencies  shall  review  State  water 
quality  standards  and  make  any 
appropriate  recommendations  te  their 
plans  on  revising  such  standards  to  meet 
water  quality  goals.  The  State  shall 
consider  the  recommendations  in  the 
review  and  revision  of  standards  under 
§  35.1550. 

(h)  Water  Conservation.  Where 
appropriate,  the  plan  should  identify 
water  conservation  needs  and  practices 
to  achieve  and  maintain  water  quality 
standards  cmd  to  ensure  efficiency  in 
municipal  wastewater  treatment 

S  35.1521>5  Planning  responsibilities. 

(a)  Governor.  The  responsibilities  of 
the  ^vemor  (or  his  designee)  include: 

(1)  Assuring  that  adequate  WQM 
planning  consistent  with  this  subpart  is 
conducted  throughout  the  State  to 
control  point  and  nonpoint  pollution  to 
meet  water  quality  goals. 

(2)  Taking  action  necessary  to  correct 
a  failure  in  planning  of  a  State  or 
areawide  agency  by  promptly 
designating  a  replacement  agency  or 
otherwise  assuring  production  of 
required  planning  products. 

(3)  Promptly  taking  any  actions 
required  under  §  35.1523-3  and 

S  35.1529. 

(b)  State.  The  responsibilities  of  the 
State  planning  agency,  and  of  any  other 
appropriate  State  agency  designated  by 
tl^  Governor,  include: 

(1)  Reviewing  and  commenting  on 
draft  area  wide  work  programs  in 
accordance  with  {  35.1513-^. 


i 
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(2)  To  the  maximum  extent  feasible, 
acting  as  a  resource  for  areawide 
planning  agencies,  providing  them  with 
technical  assistance,  and  information  on 
BMPs  and  pollution  control 
technologies. 

(3)  Performing  planning  for 
nondesignated  areas  under  section  208 
of  the  Act  and  planning  for  which  the 
State  is  responsible  in  designated  areas. 

(4)  If  designated  by  the  Governor, 
promptly  assuring  completion  of 
necessary  additional  planning  following 
designation  change.  In  such  an  event, 
the  uncompleted  work  program  of  the 
replaced  agency  and  related  funding 
shall  be  examined  and  modified  as 
determined  by  agreement  between  the 
successor  agency  and  the  Regional 
Administrator,  consistent  with  the 
objectives  of  the  Act. 

(5)  Management  agency  evaluation  in 
accordance  with  8  35.1527. 

(c)  Areawide  agencies.  Each  areawide 
agency  s&ll  prepare  and  submit  an 
areawide  WQM  plan,  shall  revise  the 
plan  as  necessary,  and  shall  carry  out 
all  responsibilities  aemgned  to  it  under 
any  grant  agreememt,  its  approved  work 
program,  and  any  agreement  with  and 
gaidanoe  from  the  Slate,  consistent  with 
this  subpart 

(d)  Local  government  involvement 
WQM  planning  agencies  must  assure 
that  affected  local  governments  are 
involved  in  WQM  plan  development 
Therefore,  no  grant  will  be  awarded 
under  this  subpart  to  a  State  or 
areawide  plcuining  agency  unless  the 
Regional  Administrator  is  satisfied  that 
adequate  provisions  have  been  made  for 
such  local  government  involvement 
(including  the  participation  of 
appropriate  local  elected  officials). 

(e)  Failure.  Failure  to  meet  any  of  the 
requirements  of  this  section  may  result 
in  withholding  of  all  or  part  of  grant 
funds  available  under  sections  106,  the 
nonconstruction  related  portion  of 
205(g),  208,  or  314  of  the  Act  and 
disapproval  of  the  GPP  under  §  35.1509- 
3. 201  funds  may  be  withheld  in  the 
circumstances  described  in  §  35.1533- 
4(b). 

8  35.1521-6  Planning  on  Indian  lands. 

(a)(1)  To  the  maximum  extent 
feasible.  States  and  area  wide  agencies 
shall  coordinate  with  Indian  tribal 
organizations  within  and  adjacent  to 
their  planning  areas  in  the  development 
of  WQM  plans.  Where  appropriate,  the 
Regional  Administrator  shall  work  with 
the  State  and  Indian  Tribe  to  ensure 
development  of  WQM  planning  on 
Indian  lands.  The  WQM  planning  area 
should  include  all  lands  within  the 
reservation  regardless  of  ownership. 


Where  the  State  finds  it  is  unable  to 
deal  with  an  Indian  tribal  organization 
through  designation  or  interagency 
agreement,  the  State  and  the  Regional 
Administrator  may  agree  to  allow  EPA 
to  use  a  portion  of  208  frmds  which  the 
State  would  otherwise  receive  to 
support  a  cooperative  agreement 
between  EPA  and  the  Indian  Tribe  to 
accomplish  208  tasks  on  Indian  land. 

(2)  liie  State  shall  review  the  Indian 
Tribe's  work  program  and  work  outputs 
for  consistency  with  State  and  adjacent 
areawide  agency  work.  Where  the 
Governor  determines  diat  he  or  she  has 
no  authority  to  take  action  on  Indian 
tribal  plans  under  8  35.1523,  the 
Governor  shall,  at  a  minimum,  review 
and  comment  on  the  plan  submission 
and  provide  his  or  her  comments  to 
EPA.  All  WQM  plans  for  Indian  lands 
shall  be  submitted  to  EPA  for  review 
and  approval. 

(b)  If  the  State  has  no  objection,  an 
Inffian  Tribe  may  submit  a  self¬ 
designation  application  to  EPA  for 
approval  under  section  208(a)(4)  of  the 
Act 

(c)  In  addition,  where  the  Regional 
Admkdstretor  after  consultation  with 
the  State  detennines  dia4  a  State  lacks 
authority  to  carry  out  effective  WQM 
planning  and  implementation  on  Indian 
lands,  the  Regional  Administrator  may 
approve  a  self-designation  application 
by  the  Indian  organization,  if  he  or  she 
is  satisfied  that: 

(1)  Other  efforts  for  cooperative 
State/Indian  effort  have  been 
unsuccessful;  and 

(2)  The  Indian  tribal  organization  has 
the  authority  and  capability  to 
undertake  effective  WQM  planning;  and 

(3)  Plaiming  by  the  Indian  Tribe  will 
result  in  implementation  action  to 
achieve  water  quality  goals  and  be 
compatible  with  WQM  planning  outside 
the  reservation. 

(d)  Except  as  otherwise  approved  by 
the  Regional  Administrator, 
modifications  of  existing  area  wide 
agency  or  area  designations  necessary 
to  accommodate  self-designation  shaU 
be  in  accordance  with  8  35.1519. 

8  35.1523  Evaluation,  cartffication,  and 
S|>proval  of  WQM  plans  and  designation  of 
management  agsticies. 

835.1523-1  QeneraL 

The  terms  “certify”  and  "certification” 
mean  the  finding  by  the  Governor  that  a 
State  or  areawide  WQM  plan  or  portion 
meets  the  criteria  in  8  35.1523-2(b).  EPA 
approval  constitutes  the  finding  by  the 
R^onal  Administrator  that  the  plan 
meets  thoM  criteria.  State  certification 
is  a  prerequisite  for  EPA  approval 


n 
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Failure  of  die  State  to  take  action  within 
the  time  specified  in  §  3S.1523-3(a)  will 
result  in  action  as  specified  in 
§  35.1523-3(c). 

S  35.1523-2  Plan  evaluation. 

(a)  Review  and  submission  of  WQM 
plans.  In  accordance  with  Part  25  of  this 
chapter  and  8  35.1507,  each  planning 
agency  shall  hold  a  public  hearing  on  its 
proposed  plan  and  solicit  comments 
from  the  public,  the  advisory  committee, 
the  State,  EPA,  and  agencies  affected  by 
the  WQM  plan.  Affected  agencies 
include  general  purpose  units  of  local 
government,  proposed  and  designated 
management  agencies,  other  State  and 
Federal  agencies  whose  lands  or 
programs  are  impacted  (e.g.,  air,  solid 
waste,  drinking  water,  fish  and  game 
offices,  and  affected  downstream  or 
contiguous  States  and  municipalities). ' 
Within  60  days  after  the  public  hearing, 
the  planning  agency  shall  submit  its 
WQM  plan  or  portion,  and  its 
responsiveness  summary,  to  the 
Governor  and  EPA  for  their  concurrent 
evaluation. 

(b)  Evaluation  criteria.  To  be  certified 
by  the  Governor  and  approved  by  EPA, 
the  WQM  plan  or  portion  shall: 

(1)  Be  consistent  with  work  program 
provisions,  other  relevant  portions  of  the 
State/EPA  Agreement,  this  subpart,  and 
the  Act; 

(2)  Be  technically  sound; 

(3)  Be  economically  feasible; 

(4)  To  the  maximum  extent  feasible, 
be  consistent  with  other  relevant 
certified  and  approved  WQM  plans 
(including  plans  of  neighboring  States); 
and 

(5)  Represent  substantial  progress 
toward  achievement  of  water  quality 
goals  (see  8  35.1505). 

(c)  Management  agencies. 
Management  agencies  shall  satisfy 
requirements  of  8  35.1521-3(c). 

8  35.1523-3  Plan  certification;  designation 
of  management  agencies. 

(a)  Within  120  days  after  receipt  of  the 
WQM  plan  for  evaluation  under 
8  35.1523-2.  the  Governor  shall  submit  a 
letter  to  the  Regional  Administrator  and 
the  planning  agency  containing  findings 
that  the  Governor  certifies,  or  does  not 
certify,  each  element  of  the  plan.  The 
Regional  Administrator  may  allow  the 
State  to  use  up  to  30  additional  days. 
Prior  to  submission,  the  Governor  shall 
give  public  notification  of  the  intended 
action  on  the  WQM  plan  in  accordance 
with  Part  25.  If  there  is  sufficient  public 
interest,  a  public  meeting  may  be  held  in 
accordance  with  Part  25  of  this  chapter. 
Plan  provisions  may  be  certified  and 
management  agencies  designated  with 


conditions.  Unless  otherwise  specified 
in  the  conditions,  the  conditioned 
certification  shall  have'  the  same  status 
as  full  certification  for  purposes  of 
sections  204(a),  208(d)  and  208(e)  of  the 
Act.  Hie  cer^cation  letter  shall  be 
accompanied  by  a  summary  of  public 
participation  and  comments  received, ' 
and  the  Governor’s  response  to  those 
comments.  The  certification  letter  shall 
specify: 

(1)  Man  provisions  the  Governor 
certifies  in  accordance  with  8  35.1523- 
23(b),  and  any  conditions.  Where 
provisions  are  certified  under  this 
section  with  conditions,  a  schedule  for 
completing  revisions  shall  be  Included. 

(2)  For  plan  provisions  the  Governor 
does  not  certify,  the  plan  revisions 
necessary  for  certification. 

(3)  Designated  management  agencies 
for  implementing  certified  plan 
provisions,  and  any  conditions.  Where 
such  agencies  are  not  identified,  the 
plan  revisions  necessary  to  obtain 
designation  must  be  stated.  Where  the 
Governor  designates  a  management 
agency  which  differs  from  the  agency 
set  forth  in  the  plan,  he  or  she  shall 
forward  with  the  certification  letter  the 
rationale  for  the  selection,  a  summary  of 
comments  of  the  planning  agency  on  the 
substitution,  the  Governor’s  response  to 
those  comments,  and  the  commitment 
letter  of  the  management  agency  (if  it  is 
a  major  agency  under  8  35.1521-3(c)(l)). 

(b)  In  the  case  of  a  plan  or  portion 
from  an  interstate  area,  the  Governors 
of  each  State  in  the  interstate  area  shall 
concurrently  undertake  the 
responsibilities  assigned  to  them  under 
paragraph  (a).  The  Governors  are 
encouraged  to  consolidate  meetings  and 
to  coordinate  staff  review  effort 

(c)  Where  the  Regional  Administrator 
determines  that  the  Governor  has  failed 
without  good  cause  to  meet  in  a  timely 
manner  ffie  certification  requirements  of 
paragraph  (a),  the  Regional 
Adn^strator  shall  withhold  an 
appropriate  portion  of  funds  otherwise 
available  to  the  State  under  this  subpart 
pending  compliance  with  the 
requirements,  and  may  suspend  or 
terminate  current  funding  in  accordance 
with  8  8  30.915  and  30.920  of  this  chapter. 

(d)  Disputes  concerning  refusal  to 
certify  plans,  and  certification  or 
designation  conditions,  shall  be  handled 
through  the  conflict  resolution  process  | 
developed  under  8  35.1517. 

Noto.^ — ^The  120-day  period  for  State  review 
and  the  ISO-day  peri^  for  EPA  review  run 
concurrently,  not  sequentially. 

8  35.1523-4  EPA  epptwsk, 

(a)  Except  as  otherwise  provided 
under  (b).  within  IM  days  after  receipt 


of  a  VfQtA  plan  or  portion  for  evaluation 
under  8  35.1523-2,  the  Regional 
Administrator  shall  take  action  under 
this  section.  This  time  may  be  extended 
by  an  amount  of  time  equal  to  the  extra 
time  given  a  State  for  review  under 
8  35.1523-3(a).  V\an  recommendations . 
may  be  approved  and  designated 
management  agencies  accepted  with 
conditions.  Unless  otherwise  specified 
in  the  condition,  the  condition^ 
approval  or  acceptance  shall  have  the 
same  status  as  fiiU  approval  or 
acceptance  for  purposes  of  sections 
204(a).  208(d)  and  208(e)  of  the  Act  The 
Regional  Administrator  shall  notify  the 
Governor  and  the  planning  agency  in 
writing  of  the  following: 

(1)  Plan  provisions  approved  and 
designated  management  agencies 
accepted,  and  any  conditions.  'The 
Regional  Administrator  shall  identify 
specific  conditions  approved  for 
incorporation  into  NPDES  permits  under 
section  208(e),  and  a  schedude  for 
completion  of  revisions  where  plan 
conditions  are  approved  with 
conditions. 

(2)  For  plan  provisions  disapproved' 
and  desi^ated  management  agencies 
not  accepted,  the  plan  revisions 
necessary  to  obtain  approval  and 
acceptance. 

(b)  Under  section  208(c)(2)  of  the  Act, 
the  Regional  Administrator  has  120  days 
frnm  date  of  management  agency 
designation  to  refuse  to  accept  such 
designation.  Therefore,  the  Regional 
Administrator  may  require  submission 
of  information  about  such  designations 
to  be  submitted  to  EPA  in  advance  of 
other  plan  materials. 

(c)  ^riodically,  EPA  shall  publish 
notices  in  the  Federal  Register 
describing  actions  taken  under  this 
section.  I^e  notices  shall  specify  an 
EPA  contact  for  more  information. 

(d) (1)  Approvals  of  WQM  plans  and 
plan  elements  are  subject  to  withdrawal 
or  modification  in  whole  or  in  part  when 
the  Regional  Administrator,  after 
consultation  with  the  Governor  and  with 
the  concurrence  of  the  Assistant 
Administrator  for  Water  and  Waste 
Management,  determines  such  action  to 
be  necessary  to  meet  water  quality 
goals  based  on  further  studies  or 
information  which  becomes  available 
after  approval.  For  example,  the 
RegionaJ  Administrator  may  determine 
that  his  or  her  approval  of  a  plan 
element  containing  alternatives  for 
waste  treatment  should  be  modified  in 
view  of  a  later  facility  plan  which, 
based  on  more  detailed  study  than  that 
contained  in  the  WQM  plan  (such  as  a 
cost-effective  analysis  or  an 
environmental  assessment). 
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recommends  modification  of  the 
alternatives  set  forth  in  the  plan. 

(2)  Before  withdrawal  or  modification 
is  effective,  the  Regional  Administrator 
shall  provide  the  affected  State  and 
areawide  planning  and  management 
agencies  and  the  public  in  the  affected 
area  with  an  explanation  of  the  Regional 
Administrator’s  proposed  action  and 
opportunity  to  comment  on  it  If  an 
affected  agency  requests  within  ten 
days  of  such  notification,  the  Regional 
Administrator  shall  provide  an 
opportunity  for  a  meeting  at  which  the 
agency  may  present  its  views.  The 
record  of  the  decision  shall  include  the 
responses  of  the  Regional  Administrator 
to  comments,  if  any,  received  during  this 
process. 

(e)  Where  an  agency  is  dissatisfied 
with  EPA  disapproval  or  conditions  on 
approval  of  its  plan  or  management 
agency  designation,  the  Regional 
Administrat  r  may,  in  his  or  her  sole 
discretion,  aaow  Ae  agency  to  use 
EPA’s  appeals  process  in  subpart ) 
(Disputes)  of  Part  30  of  this  chapter. 

Such  access  shall  not  be  allowed  where 
other  more  appropriate  administrative 
decision  making  processes  or  remedies 
exist  (e.g.,  for  NPDES  permit  conditions). 
Access  is  not  available  for  disputes 
concerning  State  certification  or 
conditions  (see  S  35.1523-3(d)). 

§  3$. 1 523-5  State  adoption  of  WQM  plans. 

In  the  case  of  any  element  of  a  State 
or  areawide  WQM  plan  which  the  State 
determines  will  be  implemented  by  the 
State  through  regulatory  means,  the 
State  shall  undertake  the  State 
rulemaking  procedures  necessary  to 
implement  the  element  as  soon  as 
practicable  after  its  certification  and 
approval. 

§  35.1523-6  Plan  revisions. 

(a)  Except  as  otherwise  provided 
below,  plan  revisions  to  accommodate 
changed  circumstances,  later  studies 
and  information,  and  new  requirements 
of  State  law  or  regulations  shall  be 
developed,  certified  and  approved  as 
part  of  the  normal  annual  process  at 
WQM  plan  development  and  update. 
Under  §§  35.1511-2,  35.1513-3  and 
35.1515,  the  State  can  establish 
requirements  for  State  and  areawide 
WQM  plan  revisions.  Unresolved 
disputes  between  the  State  and  an 
areawide  agency  concerning  any  such 
requirements  shall  be  handled  through 
the  conflict  resolution  process 
developed  under  §  35.1517. 

(b)  Where  the  State  by  law  or 
regulation  changes  water  quality 
standards,  wasteload  allocations,  its 
project  priority  system,  or  other  such 


specific  water  quality-related  elements 
under  the  legislative  or  regulatory 
control  of  the  State,  the  State  may 
determine  (and  must  notify  the  affected 
WQM  planning  agencies,  the  public,  and 
the  Regional  Administrator)  that  State 
and  areawide  WQM  plans  within  the 
State  shall  be  subject  to  such  changes. 
Except  as  procedures  elsewhere' in  this 
chapter  may  otherwise  provide,  such 
plan  modifications  shall  be  deemed 
approved  by  EPA  unless  the  Regional 
Administrator  notifies  the  State  of 
disapproval  within  30  days  following 
receipt  of  notification  fit}m  the  State. 

(c)  The  State,  after  consultation  with 
affected  areawide  agencies  and  with  the 
concurrence  of  the  Regional 
Administrator,  may  establish 
procedures  for  expedited  development, 
review  and  certification  of  plan 
revisions. 

(d)  The  Regional  Administrator  and 
the  State  may  agree  to  reduce  the  time 
limitations  and  review  requirements  of 
§§  35.1523-3  and  35.1523-4  for  plan 
corrections  and  revisions  of  a  minor 
nature. 

§  35.1525  Reviewing  plan  applicability 
after  approvaL 

(a)  The  agency  with  responsibility  for 
ongoing  WQM  planning  functions 
related  to  wastewater  treatment 
facilities  shall  review  facility  plans  and 
advise  EPA  (or  the  State  if  the 
construction  program  has  been 
delegated)  on  their  conformity  with  the 
approved  WQM  plan  or  portion.  EPA 
will  consider  any  comments  provided  by 
this  agency  in  making  determinations 
under  sections  204(a)  and  208(d)  of  the 
AcL  The  reviewing  agency  shall  also  be 
responsible  for  reviewing  conformity  of 
facility  plans  with  nonpoint  source  and 
other  elements  of  the  approved  plan  or 
portion. 

(b)  The  State  shall  identify,  with  EPA 
approval,  a  State  or  other  agency  to 
advise  EPA  (or  the  State,  if  the  NPDES 
program  has  been  delegated)  concerning 
whether  proposed  NPDES  permits  are  in 
conflict  with  the  approved  WQM  plan  or 
portion  under  section  208(e)  of  the  Act 
EPA  will  consider  any  comments 
provided  by  this  agency  in  making 
determinations  under  section  208(e) -of 
the  Act. 

§  35.1527  Evaluation  of  management 
agency  performance. 

(a)  The  State  is  primarily  responsible 
for  evaluation  of  management  agency 
performance,  and  it  shall  provide  a 
description  of  its  evaluation  process  in 
its  work  program.  States  may  delegate 
portions  of  evaluation  tasks  to  other 
appropriate  agencies,  but  the  State  shall 


remain  responsible  for  ensuring  an 
adequate  evaluation.  The  State  shall 
consult  with  the  areawide  agency  when 
evaluating  a  management  agency 
responsible  for  implementing  a  portion 
of  the  areawide's  plan.  Results  of  the 
evaluation  shall  be  reflected  in  the 
strategy  and  subsequent  work  programs. 

(b)  If  the  Regional  Administrator 
determines  it  appropriate.  EPA  may  also 
evaluate  management  agency 
performance.  Where  the  Regional 
Administrator  determines,  after 
consultation  with  the  appropriate 
planning  agency,  that  the  management 
agency  is  not  meeting  its  responsibilities 
effectively  and  on  time,  he  or  she  may. 
withdraw  acceptance  of  the 
management  agency  and  request  the 
Governor  to  take  corrective  action 
(including  designation  of  a  different 
agency)  under  §  35.1529. 

(c)  The  State  and  EPA  shall  use  the 
WQM  plan  requirements  for  the 
management  agency  and  the  letter  of 
commitment  (see  S  35.1521-3(c))  when 
evaluating  management  agency 
performance. 

§  36.1529  Change  In  management  agency 
designation  by  States. 

WThere  evaluation  of  a  management 
agency  indicates  a  failure  to  implement 
assigned  responsibilities,  the  Governor, 
in  consultation  with  the  appropriate 
WQM  planning  agency,  shall  take 
appropriate  action  to  correct  the  failure. 
If  appropriate,  the  Governor  shall 
withdraw  the  existing  designation  and 
propose  an  alternate  designation.  A 
change  in  management  agency 
designation  shall  require  EPA 
acceptance.  In  proposing  to  change  a 
management  agency’s  designation,  the 
Governor  shall  follow  the  procedures 
under  $  35.153-2(b),  except  that  such 
procedures  may  be  modifed  with 
concurrence  of  the  Regional 
Administrator. 

§  35.1531  Intergovernmental  coordination 
and  cooperation. 

§35.1531-1  General 

WQM  agencies  shall  provide 
adequate  opportunities  for  local, 
regional.  State,  interstate,  and  Federal 
agencies  which  affect  or  are  affected  by 
WQM  to  become  involved  in  activities 
under  this  subptul,  including  work 
program  development  planning,  and 
implementation.  The  Regional 
Administrator  shall  not  approve  a  woric 
program  unless  satisfied  that  the 
applicant  has  provided  adquate 
opportunities  for  involvement  and  that 
the  proposed  work  is  in  compliance  with 
applicable  requirements  of  other  Federal 
programs. 
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9  35.1531-2  CoorcRnation  and 
conaoMation. 

WQM  activities  shall  be  coordinated 
and.  to  the  extent  feasible,  integrated 
with  activities  of  other  agencies.  WQM 
plans  shall  be  developed  in  cooperation 
with  agencies  preparing  water  resource 
management  plans  under  section  209  of 
the  Act.  Wherever  appropriate,  common 
data  bases,  common  planning  and 
management  agencies,  consolidated  and 
simplified  reporting  requirements, 
advisory  bodies,  and  public 
participation  programs  should  be  used. 
WQM  agencies  should  use  technical 
expertise  of  Federal  and  other  agencies 
where  possible.  Federal  and  other 
agencies  may  be  delegated  resonsibility 
under  interagency  agreement  and  may 
be  designated  as  management  agencies. 
Specific  activities  to  coordinate, 
consolidate,  and  integrate  WQM 
activities  with  other  programs  shall  be 
identified  in  the  work  program. 

9  35.1531-3  Federal  responsibility. 

(a)  In  accordance  with  section  313  of 
the  Act  and  Executive  Order  12088, 
Federal  properties,  facilities,  and 
activities  shall  comply  with  all  Federal, 
State,  interstate,  and  local  requirements, 
administrative  authority,  procedures 
and  sanctions  respecting  the  control  and 
abatement  of  water  pollution  in  the 
same  manner  and  to  the  same  extent  as 
any  non-governmental  entity. 

(b)  Generally,  EPA  vtrill  facilitate 
resolution  of  conflicts  among  Federal 
agencies  and  State,  interstate,  or  local 
agencies  in  matters  affecting  the 
application  of  or  compliance  with  a 
requirement  for  abatement  of  pollution. 
Where  EPA  determines  that  its  efiorts 
are  or  likely  will  be  imsuccessful,  the 
matter  shall  be  referred  to  the  Office  of 
Management  and  Budget  imder 
provisions  of  Executive  Order  12088. 

9  35.1533  Implementation. 

9  35.1533-1  General 

The  fundamental  objective  of  all 
activities  of  State  and  other  agencies 
under  this  subpart  shall  be  to  achieve 
the  water  quality  goals  of  the  Act. 
Therefore,  all  planning  shall  aim  at 
specific  implementation  action.  EPA 
shall  not  exercise  any  approval 
authority  under  this  part,  nor  award  any 
grant,  unless  the  Regional  Administrator 
is  satisfied  that  the  action  for  which 
approval  or  grant  funds  is  sought 
accords  with  this  policy.  This  policy 
shall  also  be  a  key  element  in 
evaluations  conducted  under  this  part 

935.1533-2  Funding. 

Except  for  subsection  208(j)  of  the  Act 
implementation  activities  are  generally 


not  eligible  for  funding  under  section  208 
of  the  Act  In  accordance  with  aimual 
EPA  guidance,  funds  under  sections  106, 
201,  205(g),  and  314  of  the  Act  may  be 
used  for  implementation  activities  under 
approved  water  quality  management 
plans,  if  such  activities  are  eligible  for 
funding  under  those  sections.  Funding 
may  be  available  under  section  201(e) 
from  revenues  from  integrated  facilities. 
Funding  may  also  be  available  for 
implementing  BMPs  in  rural  areas  under 
section  208(j)  and  for  certain  activities 
of  other  Federal  agencies  under  section 
304(k)  of  the  Act.  Under  RCRA, 
assistance  is  available  to  plan  and 
implement  programs  to  control  disposal 
of  solid  and  hazardous  waste.  Other 
Federal  agencies,  such  as  the 
Departments  of  Agriculture  and  Housing 
and  Urban  Develoment,  may  have 
funding  available  for  certain 
implementation  activities. 

9  35.1533-3  Remedies  for  failure  to 
implement 

The  Regional  Administrator  may  take 
any  appropriate  action  for  failure  to 
implement,  including  the  following: 

(a)  The  Regional  Administrator,  after 
consulting  State  and  areawide  planning 
agencies,  and  after  public  notification  in 
accordance  with  Part  25  of  this  chapter, 
may  withdraw  acceptance  of  a 
management  agency  designation  or 
approval  of  a  planning  agency 
designation  if  the  agency  is  not  meeting 
its  implementation  responsibilities.  The 
Governor  shall  then  promptly  designate 
a  replacement  agency  under  9  35.1519  or 
9  35.1529.  Under  9  30.340  of  this 
subchapter,  such  a  failure  may  provide  a 
basis  for  EPA  determination  Uiat  the 
disapproved  agency  is  not  entitled  to 
public  trust  and,  therefore,  is  ineligible 
to  receive  funds  under  any  EPA 
program. 

(b)  After  fiscal  year  1979,  no  funds 
under  section  208  of  the  Act  will  be 
available  to  any  planning  agency  which 
developed  a  certified  and  approved 
plan,  unless  a  significant  portion  of  the 
plan  is  being  implemented. 

(c)  If  the  Regional  Administrator 
determines  that  a  State  is  not 
implementing  any  portion  of  an 
approved  State  WQM  plan,  or  any 
portion  of  an  approved  areawide  WQM 
plan  for  which  the  State  has 
implementation  responsibility,  he  may 
withhold  all  or  part  of  funds  which  the 
State  would  otherwise  receive  under 
this  subpart 

9  35.1533-4  Relationship  to  other 
programs. 

(a)  Relationship  to  the  NPDES 
program.  In  accordance  with  section 


208(e)  of  the  Act  no  NPDES  permit  may 
be  issued  to  any  point  source  which  is  in 
conflict  with  an  approved  WQM  plan. 
Under  9  35.1521-3(a),  conditions  for 
incorporation  in  permits  under  208(e) 
are  established  during  WQM  planning. 
Permit  conditions  identified  under 
section  208(e)  may  be  superseded  by 
applicable,  more  stringent  NPDES 
permit  requirements. 

(b)  Relationship  to  the  construction 
grants  program.  (1)  Under  sections 
208(d)  and  204(a)(1)  of  the  Act  after 
relevant  portions  of  a  WQM  plan  are 
approved,  section  201  construction 
grants  may  be  awarded  only  to 
designated  management  agencies  for 
construction  of  treatment  works  in 
conformity  with  the  approved  WQM 
plan.  The  agency  which  the  State  has 
selected  under  9  35.1525  shall  review 
each  facility  plan  in  its  area  for 
consistency  i^th  the  approved  WQM 
plan.  Except  as  otherwise  provided 
under  9  35.1523-4,  facility  planning  shall 
be  based  on  wasteload  allocations, 
delineation  of  facility  planning  areas, 
and  population  projection  totals  and 
disaggregations  in  approved  WQM 
plans.  Under  9  35.917(e)  of  subpart  E, 
after  October  1. 1979,  the  Regional 
Administrator  shall  not  approve  a  grant 
for  any  municipal  treatment  works 
under  section  201  of  the  Act  where  such 
facility-related  information  is  not 
available  in  an  approved  WQM  plan, 
unless  the  Regional  Administrator 
determines  in  writing,  based  on 
information  submitted  by  the  State  or 
grantee,  that  the  facility  related 
information  was  not  within  the  scope  of 
the  WQM  work  program  or  that  the 
award  of  the  201  grant  is  necessary  to 
achieve  water  quality  goals.  This 
authority  may  not  be  delegated  below 
the  Deputy  Regional  Administrator. 

(2)  In  accordance  with  section 
516(b)(1)(B)  of  the  Act  and  9  35.915(b)  of 
subpart  ^  each  State  shall  maintain  a 
listing,  including  costs  by  category,  of  all 
needed  treatment  works. 

(3)  Construction  grant  project  priority 
lists  shall  be  developed  by  each  State  in 
accordance  with  9  35.915  of  subpart  E. 

In  establishing  its  project  priority  list, 
the  State  shall  consider  project  priorities 
contained  in  certified  and  approved 
WQM  plans  and  portions.  If  the  State's 
final  project  priority  list  establishes  a 
different  relative  order  of  priority  for 
projects  within  an  area,  the  State  shall 
submit  with  the  priority  list  an 
explanation  of  the  basis  for  the 
difference.  After  [date  of  promulgation 
of  final  regulations],  WQM  planning 
agencies  shall  develop  i^ormation  on 
project  priorities  in  accordance  with 
requests  and  guidance  from  the  State  as 
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part  of  die  State’s  process  of  developing 
the  proiect  priority  list  Based  on 
consohation  with  the  State,  the  Regional 
Administrator  will  determine  the  extent 
to  which  funds  may  be  used  by  WQM 
planning  agencies  for  activities  related 
to  State  project  priority  list 
development 

(4)  The  draft  project  priority  list  shall 
be  submitted  by  the  State  to  EPA  not  > 
later  than  May  1  of  each  year,  and  die 
final  list  not  later  than  july  IS  of  each 
year. 

(c)  Relationship  to  the  rural  clean 
water  program.  Under  section  208(j)  of 
the  Act  and  regulations  promulgated  by 
the  U.S.  Department  of  Agriculture  (with 
concurrence  of  the  Administrator). 
fincuKdal  assistance  is  available  for 
installation  of  ^iPs  to  control 
agricultural  nonpoint  source  pollution. 

Note.— The  Governor,  or  a  designee,  must 
submit  proposed  projects  in  order  of  priority 
to  the  ^cretary  of  Agriculture.  Proposed 
projects  are  eligible  if  they  are  identified  in 
approved  portions  of  WQM  plans.  The 
management  agency  designated  to  implement 
the  program  must  assure  there  will  be  an 
adequate  level  of  participation  in  BMP 
implementation  in  terms  of  the  percentage  of 
critical  acreage  or  source  of  the  problem  that 
will  be  controlled.  The  management  agency 
must  certify  that  the  ^(Ps  to  be  cost-ehar^ 
are  consistent  with  the  approved  WQM  plan. 

S  35.1535  ARotments  and  raaHotmants. 

S  35.1535-1  Aflotments. 

(a)  Section  106.  Sums  which  the 
Administrator  determines  will  be 
available  for  outputs  funded  under 
section  106  of  the  Act  for  each  fiscal 
year  will  be  allotted  by  the  Regional 
Administrator  to  State  and  interstate 
agencies  on  the  basis  of  the  extent  of  the 
pollution  problem.  Allotment 
information  and  the  amounts  available 
shall  be  announced  in  a  notice  in  the 
Federal  Registm  and  included  in  each 
year’s  annual  guidance.  Allotments  are 
not  absolute  entitlements:  grant  amounts 
for  States  and  interstate  agencies  shall 
be  negotiated  with  e.''.cu  agency  in 
accordance  with  §  35.1513  and 

§  35.1537-l(a). 

(b)  Section  208.  Sums  which  the 
Administrator  determines  will  be 
available  for  outputs  funded  under 
section  208  shall  be  allocated  to  each 
Region  on  the  basis  of  the 
Administrator’s  determination  of  need. 
The  amounts  available,  and  the 
distribution  basis,  shall  be  announced  in 
a  notice  in  the  Federal  Register  and 
included  in  each  year’s  annual  guidance. 
Grant  amounts  shall  be  negotiated  by 
the  Regional  Adminisfrator  and  each 
State  and  areawide  agency  in 


accordance  widi  i  35.1513  and 
{  35.1537>l(b). 

(c)  Section  20S(g).  Sums  available  to 
States  under  section  2K(g)  of  the  Act 
and  subpart  F  for  permit  jNtigram 
elements  ywAw  sections  402  and  404  of 
the  Act  and  for  statewide  secticm 
208(bX4)  planning  will  be  determined  on 
a  cas^y-case  basis  by  the  Regional 
Administrator. 

83&1535-2  ReaRotments. 

(a)  The  status  of  awards  of  funds 
under  sections  106  and  208  of  the  Act 
will  be  monitored  by  EPA  Headquarters. 
Unobligated  funds  within  a  region  are 
subject  to  reallotment  among  other 
regions,  based  on  Headquarters 
determination  of  needs. 

(b)  Unobligated  funds  under  section 
205(g)  of  the  Act  shall  be  managed  in 
accordance  with  {  35.1020(e)  of  this 
Part 

835.1537  Grant  Hmftattons  and 
administration. 

835.1537-1  Grantamount 

(a)  For  section  106  and  205(g)  outputs. 
Each  State  and  interstate  agency  shall 
receive  a  grant  fiom  its  final  106 
allotment  and  205(g)  nonconstruction 
management  assistance  funds  in  an 
amount  not  to  exceed  the  reasonable 
cost  of  carrying  out  its  approved 
program,  as  determined  by  the  Regional 
Administrator. 

(b)  For  section  208  outputs.  Each  State 
and  areawide  planning  agency  shall 
receive  a  grant  in  an  amount  not  to 
exceed  75%  of  the  reasonable  cost  of 
carrying  out  its  approved  program  as 
determined  by  the  Regional 
Administrator. 

8  35.1537-2  Reduction  of  grant 

(a)  Should  the  Regional 
Administrator’s  evaluation  of  the  work 
program  proposed  by  a  State,  interstate, 
or  areawide  agency  indicate  that  the 
proposed  output  commitment  is  not 
consistent  with  the  level  of  funding 
requested  or  national  priorities,  he  or 
she  shall  negotiate  with  the  agency  to 
change  the  output  commitment  or  to 
reduce  the  grant  amount.  However, 
should  an  agency  propose  a  difierent  set 
of  outputs  than  suggested  in  the  EPA 
annual  guidance  due  to  unanticipated 
regional  or  statewide  pollution 
problems,  the  Regional  Administrator 
may  approve  the  program  provided  he 
or  she  determines  the  outputs  can  and 
should  be  produced  and  the  proposed 
funding  is  appropriate. 

(b)  If  a  State,  interstate  or  area  wide 
agency  fails  to  submit  its  work  program 
by  the  dates  qiecified  in  8  35.1513.  the 
grant  amouirt  may  be  reduced  by  an 


appropriate  amount  reflecting  the 
si^iificance  of  the  delay  in  rdation  to 
accomplishment  of  the  pressed 
program. 

(c)  Funds  not  obligated  under  this 
secticHi  shall  be  avai^ble  for  award  to 
other  agencies. 

835.1537-3  ERgIbflIty. 

(a)  Section  106.  Qrants  may  be 
awarded  to  a  State  or  interstate  water 
pollution  cxmtixd  agency  fHOvided  the 
agency  has  submitted  a  w(Mrk  program 
which  satisfies  the  requirements  of  this 
subpart  and  is  approved  by  the  Regional 
Administratenr. 

(b)  Section  208.  (1)  206  funds  fw  State 
agencies  may  be  awarded  to  one  or 
more  agencies  identified  in  the  approved 
woii(  program. 

(2)  An  areawide  (danning  agency  shall 
be  eligible  for  grant  awards  u^er  these 
provisions  only  if  it; 

(i)  Is  designated  under  section  208(a) 
and  approved  by  the  Regional 
Administrator  as  the  planning  agency 
for  the  area; 

(ii)  Agrees  to  develop  or  revise  a 
WQM  plan  in  accordance  with  an 
approved  work  program:  and 

(iii)  Is  considered  likely  to  be 
successful  in  its  efforts  fay  the  Regional 
Administrate,  based  on  the  past  efforts 
of  the  agency,  evaluations,  and 
comments  of  the  State  and  the  public. 

8  35.1537-4  Limitations  on  award. 

(a)  No  funds  under  section  106  of  the 
Act  shall  be  awarded  to  any  State  or 
interstate  agency  for  any  fi^al  year 
unless  the  agency  has  certified  (and  the 
Regional  Administrator  agrees)  that  its 
expenditures  of  non-Fedei^  fimds 
during  that  fiscal  year  fw  its  recurrent 
106  program  expenditures  will  be  not 
less  than  such  expenditures  during  the 
fiscal  year  ending  June  30, 1971,  or  the 
first  subsequent  year  of  Federal  Support 
if  such  Federal  Support  was  initiated 
subsequent  to  the  fiscal  year  ending 
June  30, 1971. 

(b)  If  a  State  has  received  a 
construction  management  assistance 
grant  under  section  205(b)  of  the  Act.  the 
provisions  of  8  35.1016(a)  of  this  Part 
determine  the  maintenance  of  effort 
level,  but  in  no  case  shall  a  State  reduce 
its  expenditures  below  the  amount 
requii^  in  paragraph  (a)  of  this  section. 

(c)  No  funds  under  seofion  206  of  the 
Act  shall  be  awarded  to  a  designated 
planning  agency  where  previous 
planning  by  that  agency  for  the  same 
water  quality  problem  was  not  certified 
by  the  State  or  was  disapproved  by  EPA 
u^ess  the  Regicmal  Adininistrator  is 
satisifed  that  the  oauee  of  the  difficulty 
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has  been  resolved  and  the  provisions  of 
8  35.1537-3(bK2)  are  met 

(d)  No  funds  under  section  106  of  the 
Act  shall  be  awarded  to  any  State  which 
has  not  provided  or  is  not  carrying  out 
as  part  of  its  program  (1)  the 
establishment  and  operation  of 
appropriate  devices,  methods,  systems, 
and  procedures  necessary  to  monitor, 
and  to  compile  and  analyze  data  on 
(including  dassification  according  to 
eutrophic  condition)  the  quality  of 
navigable  waters  and  to  die  extent 
practicable,  ground  waters  induding 
biological  monitoring;  and  provision  for 
updating  such  data  and  induding  it  in 
the  report  required  under  section  30S(b) 
of  the  Act  (Appendix  A  sets  forth  the 
minimum  requirements  for  an 
acceptable  monitoring  strategy  under 
the  Act);  (2)  authority  comparable  to 
that  in  section  504  of  the  Act, 
“Emergency  Powers",  and  adequate 
contingency  plans  to  implement  the 
authority,  in  accordance  with  EPA 
guidance. 

(e)  No  grant  shall  be  awarded  for  any 
acti^ty  i^ch  the  Regional 
Administrator  determines  is  not  in 
conformity  with  an  approved  State 
Implementation  Plan  under  the  Clean 
Air  Act 

(f)  No  funds  under  section  106  of  the 
Act  shall  be  awarded  to  a  State  unless 
the  Regional  Administrator  determines 
that  the  level  of  funding  for  legal 
expenses  related  to  enforcement 
activities  Is  adequate  (induding  funding 
for  expenses  of  the  State’s  attorney 
generd  or  equivalent  office,  where  the 
Regional  Administrator  determines  such 
funding  to  be  appropriate). 

(g)  No  funds  under  section  106  of  the  - 
Act  shall  be  awarded  to  any  State  or 
interstate  agency  with  respect  to  which 
there  is  in  effect  any  federally  assumed 
enforcement  under  section  309(a)(2)  of 
the  Act 

(h)  No  funds  under  this  subpart  shall 
be  awarded  until  review  of  applications 
in  accordance  with  the  requirements  of 
Office  of  Management  and  Budget 
Circular  A-OS,  as  implemented  in 

8  30.305  et  seq.  of  this  chapter. 

8  35.1537-5  Allowable  and  unallowable 
costs. 

Allowable  and  unallowable  costs 
shall  be  determined  by  the  Regional 
Administrator  in  accordance  with 
8  30.705  of  this  chapter.  Costs  related  to  ‘ 
the  following  activities  shall  be 
unallowable: 

(a)  Costs  incurred  in  sewer  system 
evaluati(Hi  surveys  required  under 

8  35.927-2  of  this  Part 

(b)  Costs  incurred  in  detailed  sewer 
system  mapping  and  related  surveys; 


(c)  Costs  related  to  sewage  collection 
systems  at  less  than  trunk  line  level; 

(d)  Cost  of  special  studies  for  the 
specie  benefit  of  individual  industrial 
or  commercial  establishments;  and 

(e)  Costs  of  activities  whidi  are 
primarily  of  a  research  nature. 

835.1537-6  AudR. 

State  or  other  agencies  which  receive 
funds  under  more  than  one  EPA 
statutory  authority  shall  develop  outputs 
for  the  expenditure  of  those  fimds  in 
such  a  manner  as  to  assure  the  funds  are 
used  for  permissible  tasks  and  to  permit 
accoimtability  to  each  appropriation. 
However,  commonly  funded  outputs 
serving  more  than  one  program  shall  be 
used  where  feasible.  EPA  may  accept 
State  audit  results  in  lieu  of  EPA  audil 
and  may  use  independent  audits  in 
accordance  with  ^A  guidance. 

8  35.1537-7  Adherence  to  budget 
estiinates. 

Grant  e)q)enditures  shall  be  consistent 
with  the  resource  estimates  contained  in 
the  approved  work  program.  If 
rebu^eting  of  funds  among  program 
elements  brcomes  necessary,  the 
provisions  of  8  30.610  of  this  chapter 
apply. 

8  35.1537-8  Program  changes^ 

The  grantee  shall  conduct  its  activities 
in  a  manner  consistent  with  the 
approved  work  program.  If  budget 
changes  to  the  approved  State  program 
become  necessary,  the  provisions  of 
8  30.610  of  this  chapter  apply. 

8  35.1537-0  Payment 

Grant  payments  shall  be  made  in 
accordance  with  8  30.615  of  this  chapter. 
Notwithstanding  the  provisions  of 
8  30.345  of  this  ^apter,  the  first  grant 
payment  subsequent  to  grant  award 
may  include  reimbursement  of 
allowable  costs  incurred  from  the 
begiiming  of  the  approved  budget 
period,  provided  (a)  that  monthly  costs 
incurred  from  the  beginning  of  the 
budget  period  to  the  date  of  grant  award 
do  not  exceed  the  level  of  costs 
approved  by  the  Regional  Administrator 
as  reasonable,  and  (b)  diat  die  Regional 
Administrator  has  approved  such  costs 
before  they  are  incurred. 

8  35.1537-10  Financial  status  report 

Within  90  days  after  the  end  of  each 
budget  period,  the  grantee  shall  submit 
to  the  Regional  Administrator  an  annual 
report  of  all  expenditures  (Federal  and 
non-Federal)  v^ch  accru^  during  the 
budget  period.  Beginning  in  the  second 
quarter  of  any  succeeding  budget  period, 
grant  payments  may  be  i^thheld  undn 


8  30.615-3  of  this  chapter  until  this 
report  is  received. 

835.1537- 11  Disputes  under  IMS  subpait 

Hnal  determinations  of  the  Regional 
Administrator  concerning  refusal  to 
award  grant  funds  and  termination  or 
suspension  of  grants,  and  final 
determinations  of  the  Regional 
Administrator  concerning  disputes  as  to 
allowable  costs  or  other  matters  arising 
under  a  grant  (other  than  matters 
covered  by  8  35.1537-12  or  matters 
otherwise  excluded  under  this  subpart 
from  access  to  subpart  J)  shall  be  final 
and  conclusive  unless  appealed  by  die 
applicant  or  grantee  in  wilting  within  30 
days  from  the  date  of  receipt  of  such 
final  determination.  Procedures  and 
further  requirements  are  set  forth  in  die 
“Disputes”  provisions  of  Part  30,  subpart 
)  of  this  subchapter. 

8  35.1537-12  Procurement  and  protests. 

Procurement  actions  by  agencies 
assisted  under  this  subpart,  and  protests 
concerning  such  procurement  actions, 
are  governed  by  the  applicable 
provisions  of  Part  33  of  this  chapter. 

835.1537- 13  Budget  period. 

After  fiscal  year  1979,  the  budget 
period  shall  be  for  the  Federal  fiscal 
year,  except  where  the  Regional 
Administrator  establishes  a  different 
budget  period,  based  on  Headquarters 
guidance,  for  specific  studies  or  other 
outputs  such  as  demonstration  elements 
of  206  planning  assistance.  Funds  may 
be  awarded  on  a  multiyear  basis  (see 
8  35.15131(b)). 

8  35.1540  Intsrstats  agencies. 

(a)  The  term  “areawide  agency"  and 
variations  thereof  in  this  subpart 
includes  each  interstate  agency  whidi  is 
also  a  designated  areawide  planning 
agency  under  section  208  of  the  Act 
Eiach  such  interstate  agency  must  meet 
all  requirements  otherwise  applicable  to 
an  areawide  planning  agency. 

Additional  review  requirements  for 
WQM  plans  of  interstate  agendes  are 
described  in  8  3S.1523-3(b). 

(b)  Interstate  agendes  funded  under 
section  106  of  the  Act  are  subject  to  all 
applicable  requirements  of  this  subpart 
on  the  same  basis  as  a  State  agency  (see 
in  particular  the  requirements  for  work 
program  developmenl  review  and 
evaluation  in  8  35.1513).  In  addition. 
States  and  interstate  agendes  shall 
cooperate  and  communicate  wiffi  each 
other  in  any  aspect  of  the  WQM  process 
where  their  activities  effect  each  offier. 
Interstate  agendes  shall  Inform  affected 
States  eariy  in  tiie  process  of  work 
program  development  about  thdr 
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proposed  activities,  and  shall  provide 
affected  States  with  a  copy  of  their  draff 
work  program  for  review  and  comment 
States  are  encouraged  to  establish  a 
“lead”  State  to  deal  with  the  interstate 
agency. 

S  35.1542  Termination  of  reporting 
requiremente. 

On  or  before  {five  years  from  date  of 
publication],  the  AdiWistrator  will 
review  this  subpart  to  determine  if  any 
reporting  requirements  should  be 
terminated. 

$  35.1550  Water  quality  standards. 

(a)  The  State  shall  hold  public 
hearings  for  the  purpose  of  reviewing 
water  quality  standards  and  shall  adopt 
revisions  to  water  quality  standards,  as 
appropriate,  at  least  once  every  three 
years  and  submit  such  revisions  to  the 
appropriate  Regional  Administrator 
pursuant  to  section  303(c)  of  the  Act. 

(b)  The  water  quality  standards  of  the 
State  shall: 

(1)  Protect  the  public  health  or 
welfare,  enhance  the  quality  of  water 
and  serve  the  purposes  of  the  Act; 

(2)  Specify  appropriate  water  uses  to 
be  achieved  and  protected,  taking  into 
consideration  the  use  and  value  of  water 
for  public  water  supplies,  propagation  of 
fish,  shellfish,  and  wildlife,  recreation 
purposes,  and  agricultm'al,  industrial, 
and  other  purposes,  and  also  taking  into 
consideration  their  use  and  value  for 
navigation;  and 

(3)  Specify  appropriate  water  quality 
criteria  necessary  to  support  those 
water  uses  designated  pursuant  to 

S  35.1550(b)(2). 

(c)  In  reviewing  and  revising  its  water 
quality  standards  pursuant  to 

S  35.1550(a).  the  State  shall  adhere  to 
the  following  principles: 

(1)  The  State  shall  establish  water 
quality  standards  which  will  result  in  the 
achievement  of  the  national  water 
quality  goal  specified  in  section  101(a)(2) 
of  the  Act,  wherever  attainable.  In 
determining  whether  such  standards  are 
attainable  for  cmy  particnilar  segment, 
the  State  should  take  into  consideration 
environmental,  technological,  social, 
economic,  and  institutional  factors. 

(2)  The  State  shall  maintain  those 
water  uses  which  are  currently  being 
attained.  Where  existing  water  quality 
standards  si>ecify  designated  water  uses 
less  than  those  which  are  presently 
being  achieved,  the  State  shall  upgrade 
its  standards  to  reflect  the  uses  actually 
being  attained. 

(3)  At  a  minimum,  the  State  shall 
maintain  those  water  uses  which  are 
currmitly  designated  in  water  quality 
standards,  effective  as  of  the  date  of 


these  regulations  or  as  subsequently 
modified  in  accordance  with  S  35.1550(c) 

(1)  and  (2).  The  State  may  establish  less 
restrictive  uses  than  those  contained  in 
existing  water  quality  standards, 
however,  only  where  the  State  can 
demonstrate  that: 

(i)  The  existing  designated  use  is  not 
attainable  because  of  natural 
background; 

(ii)  The  existing  designated  use  is  not 
attainable  because  of  irretrievable  man- 
induced  conditions;  or 

(iii)  Application  of  effluent  limitations 
for  existing  sources  more  stringent  than 
those  required  pursuant  to  section 
301(b)(2)  (A)  and  (B)  of  the  Act  in  order 
to  attain  ^e  existing  designated  use 
would  result  in  substantial  and 
widespread  adverse  economic  and 
social  impact 

(4)  The  State  shall  take  into 
consideration  the  water  quality 
standards  of  downstream  waters  and 
shall  assure  that  its  water  quality 
standards  provide  for  the  attainment  of 
the  water  quality  standards  of 
downstream  waters. 

(d)  The  Regional  Administrator  shall 
approve  or  disapprove  any  proposed 
revisions  of  water  quality  standards  in 
accordance  with  the  provisions  of 
section  303(c)(2)  of  the  Act. 

(e)  The  State  shall  develop  and  adopt 
a  statewide  antidegradation  policy  and 
identify  the  methods  for  implementing 
such  policy  pursuant  to  this  subpart.  The 
antidegradation  policy  and 
implementation  methods  shall,  at  a 
minimum,  be  consistent  with  the 
following: 

(1)  Existing  instream  water  uses  shall 
be  maintained  and  protected.  No  further 
water  quality  degradation  which  would 
interfere  wiA  or  become  injurious  to 
existing  instream  water  uses  is 
allowable. 

(2)  Existing  high  quality  waters  which 
exceed  those  levels  necessary  to  support 
propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the 
water  shall  be  maintained  and  protected 
unless  the  State  chooses,  after  full 
satisfaction  of  the  intergovernmental 
coordination  and  public  participation 
provisions  of  the  State's  continuing 
planning  process,  to  allow  lower  water 
quality  as  a  result  of  necessary  and 
justifiable  economic  or  social 
development.  In  no  event,  however,  may 
degradation  of  water  quality  interfere 
with  or  become  injurious  to  existing 
instream  water  uses.  Additionally,  no 
degradation  shall  be  allowsd  in  high 
quality  walers  which  constitute  an 
outstanding  National  resource,  such  as 
waters  of  National  and  State  parks  and 
wildlife  refuges  and  waters  of 


exceptional  recreational  or  ecological 
significance.  Further,  the  State  shall 
assure  that  there  shall  be  achieved  the 
highest  statutory  and  regulatory 
requirements  for  all  new  and  existing 
point  sources  and  feasible  management 
or  regiilatory  programs  pursuant  to 
section  208  of  the  Act  for  nonpoint 
sources,  both  existing  and  proposed. 

(3)  In  those  cases  where  potential 
water  quality  impairment  associated 
with  a  thermal  discharge  is  involved,  the 
antidegradation  policy  and 
implementing  method  shall  be 
consistent  with  section  316  of  the  Act. 

Appendix  A — ^Water  Quality  and  PoUutant 
Source  Monitoring 

A.  Purpose 

This  Appendix  sets  forth  the  description  of 
the  minimum  acceptable  State  monitoring 
strategy  and  program  required  by 
S  35.559(b)(1),  pursuant  to  Section  106(e)(1)  of 
the  Act 

B.  Objectives  and  General  Requirewents 

The  objectives  of  the  State  monitoring 

program  required  by  the  Act  are  provision  of 
the  data,  information,  or  reports  necessary  to 
determine  compliance  with  permit  terms  and 
conditions,  to  develop  and  maintain  an 
understanding  of  the  quality  (and  causes  and 
effects  of  such  quality)  of  the  waters  in  the 
State  for  the  purpose  of  supporting  State 
water  pollution  control  acti^ties  in  relation 
to  the  achievement  of  National  goals 
according  to  the  Act  to  report  on  such  quality 
and  its  causes  and  effects,  and  to  assess  the 
effectiveness  of  the  State’s  pollution  control 
program.  To  this  end  each  State  shall 
establish  and  maintain  the  capacity  and 
competence  to  carry  out  a  broad  range  of 
monitoring  activities  both  before  and  after 
implementing  pollution  controls,  including 
measurement  of  pollutant  soiuces,  water 
quality  (physical,  chemical,  and  biological), 
the  factors  affecting  water  quality,  and  the 
specific  effects  of  such  quality  upon 
beneficial  uses  of  the  State’s  waters.  Conduct 
of  such  monitoring  programs  and  activities 
shall  be  carried  out  according  to  normally 
accepted  practices  consistent  with  practices 
promulgated  or  otherwise  issued  by  the 
Administrator  in  the  form  of  regulations, 
guidelines,  technical  manuals  and 
handbooks,  or  other  guidance  which  fi'om 
time  to  time  may  be  published  and  revised  or 
amended. 

C.  Definitions 

As  used  in  this  Appendix,  the  following 
terms  shall  have  the  meaning  set  forth  below: 

(1)  The  definitions  of  the  following  terms 
contained  in  Section  502  of  the  Act  shall  be 
applicable  to  such  terms  as  used  herein 
unless  the  context  requires  otherwise:  “State 
water  pollution  control  agency,”  “State,” 
“interstate  agency.”  “pollutant,”  “biolo^cal 
monitoring,”  “discharge,”  and  “pollution.” 

(2)  The  term  ’’parameter'’  meaiu  a 
uantitative  or  i^aracteristie  element  which 
eseribes  physical,  chemioal,  or  biological 

conditions  of  water. 
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(3)  The  term  “representative  point”  means: 

(a)  A  location  in  surface  waters  or  ground 
waters  at  which  specific  conditions  or 
parameters  may  be  measured  in  such  a 
manner  as  to  characterize  or  approximate  the 
quality  or  condition  of  the  water  body;  or 

(b)  A  location  in  process  or  waste  waters 
at  which  specific  conditions  or  pcu*ameters 
are  measured  and  will  adequately  reflect  the 
actual  condition  of  those  waters  or  waste 
waters  for  which  analysis  was  made. 

(4)  The  term  “NPDES”  means  the  National 
Pollutant  Discharge  Elimination  System 
which  is  the  national  permitting  system 
authorized  under  Section  402  of  the  Act 
including  any  State  or  interstate  permit 
program  approved  by  the  Administrator 
pursuant  to  Section  402  of  the  Act 

(5)  The  term  “compliance  monitoring” 
means  measuring  and  analyzing  pollutant 
sources,  review  of  reports  and  information 
obtained  fit>m  dischargers,  and  all  other 
activities  conducted  by  the  State  to  verify 
compliance  with  effluent  limits  and 
compliance  schedules. 

(6)  The  term  “intensive  survey”  means  the 
frequent  sampling  or'measurement  of 
parameters  at  representative  points  for  a 
relatively  short  period  of  time  to  determine 
water  quality  conditions,  causes,  effects,  or 
cause  and  effect  relationships  of  such 
conditions. 

(7)  The  term  “fixed  station  monitoring” 
means  the  repeated,  long-term  sampling  or 
measurement  of  parameters  at  representative 
points  for  the  purpose  of  determining  water 
quality  trends  and  characteristics. 

(8)  The  term  “State  continuing  planning 
process  or  planning  process”  means  the 
continuing  planning  process  required  by 
Section  303(e)  of  tiie  Act  as  developed  and 
approved  pursuant  to  40  CFR  Part  130. 

(9)  The  term  “monitoring  activity”  includes 
but  is  not  limited  to,  the  following:  the 
collection  of  samples,  including  preservation 
and  transport  and  the  collection  of 
information  concerning  the  quality  or 
condition  of  ambient  waters,  including 
ground  waters,  or  aquatic  biota;  the 
collection  of  samples,  including  preservation 
and  transport  and  the  collection  of 
information  concerning  the  physical, 
chemical,  or  biological  character  of  waste 
discharges  to  ambient  waters,  including 
ground  waters;  the  operation  and 
maintenance  of  field  and  laboratory  support 
facilities  including  approved  quality 
assurance  jM'actices;  the  processing,  analysis, 
interpretation,  and  reporting  of  resulting  data 
and  information;  and  the  management  of  such 
activities  in  terms  of  staffing,  fimding, 
scheduling,  and  coordination  with  other 
agents,  including  other  State,  interstate. 
Federal  local  and  private  entities  or 
agencies. 

(10)  The  term  “monitoring  program” 
includes,  but  is  not  limited  to  the  monitoring 
activities  described  in  (9)  above  applied  in 
support  of  the  State’s  water  pollution  control 
program. 

D.  Monitoring  Strategy 

The  State  shall  develop,  maintain,  and 
implement  a  Statewide  monitoring  stfategy  . 
as  part  ot  and  consistent  with,  the  overall 


State  strategy  for  preventing  and  controlling 
water  pollution  (described  in  1 130.26  of  this 
chapter).  The  monitoring  strategy,  or 
revisions  thereof,  shall  conform  with  the 
requirements  of  this  Appendix  (uid  shall  be 
included  as  a  part  of  the  State  strategy 
required  pursuant  to  S  36.S62(a)(l).  and  shall 

(1)  Describe  the  rationale  by  which  the 
data  needs  of  the  State’s  water  pollution 
control  program  are  identified  and  prioritized; 

(2)  Describe  the  present  and  proi^ted  " 
monitoring  activities  being  carried  out  by  the 
State  as  well  as  those  being  carried  out  by 
other  entities  insofar  as  the  State  relies  or 
intends  to  rely  upon  them  to  satisfy  the 
monitoring  needs  of  the  State’s  water 
pollution  control  program;  and 

(3)  Describe  the  plan  to  progress 
systematically  toward  development  of  the 
capacity  and  competencies  necessary  to 
satisfy  fully  the  monitoring  needs  of  the 
State’s  water  pollution  control  program;  set 
the  priorities  for  satisfaction  of  su^ 
monitoring  needs,  and  describe  generally 
what  will  be  done  in  each  of  the  monitoring 
activities  for  the  next  fiscal  year. 

E.  Program  Accomplishment  Planning  and 
Review 

The  States  shall  develop  and  include  as  a 
part  of  its  State  program  submission  required 
pursuant  to  S  35.S62(a): 

(1)  Estimates  of  expenditiues  in  terms  of 
percentage  of  the  total  water  monitoring 
budget  for  each  of  the  monitoring  program 
activities  of  field  sampling,  laboratory 
analysis  including  quality  assurance,  data 
handling,  interpretation  and  reporting,  and 
program  management 

(2)  Estimates  of  expenditures  in  terms  of 
percentages  of  the  total  water  monitoring 
budget  for  each  monitoring  program 
component  described  in  Paragraph  G  herein. 

F.  Coordination  With  Other  Entities 

Insofar  as  monitoring  activities  by  other 

agents,  including  other  State,  interstate. 
Federal,  local  or  private  entities  or  agencies, 
meet  the  laboratory  support  and  quality 
assurance  jrequirements  set  forth  in  this 
Appendix,  and  where  sampling  frequency, 
parameter  coverage,  station  locations,  and 
data  availability  meet  pollution  control 
program  requirements,  such  activities  should 
be  integrated  into  the  State’s  water 
monitoring  program  and,  when  approved  by 
the  Regional  Administrator,  will  aid  in 
satisfying  the  monitoring  needs  of  the  State’s 
water  pollution  control  program. 

G.  Components  of  the  State’s  Water 
Monitoring  Program 

The  water  monitoring  program  of  the  State 
shall  include,  but  is  not  limited  to.  the 
following  components: 

(1)  Compliance  monitoring  in  accordance 
with  40  CFR  Part  124  Subpart  G  and  40  CFR 
Part  125.27  of  this  Chapter. 

(2)  Intensive  surveys  of  surface  waters. 

(3)  Fixed  station  monitoring  at 
representative  points  in  surface  waters. 

H.  Laboratory  Support  and  Quality 
Assurance 

The  State  water  monitoring  program  shall 
produce  valid  data  and  information.  *1110 


State  shall  ensure  that  the  monitoring 
program  is  staffed,  equipped,  maintained,  and 
operated  in  a  manner  to  support  the  activities 
of  the  State  or  interstate  pollution  abatement 
program. 

Quality  assurance  procedures  shall  be 
adopted  as  an  integral  part  of  the  monitoring 
program  and  shall  be  described  in  die 
monitoring  strategy  required  in  Paragraph  D 
of  this  Appendix. 

Specific  requirements  for  field  and 
laboratory  procedures  are: 

(1)  For  the  NPDES  program  and  where  else 
appropriate,  sample  coUectioa  preservation, 
transportation  and  laboratory  analysis  shall 
be  in  compliance  with  40  CFR  Part  136, 
promulgated  pursuant  to  Section  304(g)  of  the 
Act 

(2)  Unless  otherwise  specifically  authorized 
by  the  Regional  Administrator,  physical 
chemical  biological  and  microbiological 
parameters  not  identified  in  40  CFR  Part  136 
shall  be  analyzed  in  accordance  with  those 
generally  accepted  methods  dted  in  the  latest 
editions  of  the  following  references: 

(a)  Standard  Methods  for  the  Examination 
of  Water  and  Wastewater.  American  Public 
Health  Assn^  American  Water  Well  Assn., 
Water  Pollution  Cmitrol  Federation, 

Published  by  APHA.  1940  Broadway,  New 
Yoric,  New  York,  1972. 

(b)  Annual  Book  of  Standards,  Part  23. 
Water,  Atmospheric  Analysis.  Published  by 
American  Society  for  Testing  and  Materials, 
Philadelphia,  Pa.,  1973. 

(c)  Methods  for  Chemcial  Analysis  of 
Water  and  Wastes,  U.S.  Environmental 
Protection  Agency.  Methods  Development 
and  Quality  Assurance  Research  Laboratory, 
and  National  Environmental  Research 
Laboratory.  Cincinnati,  Ohio,  July.  1973. 

(d)  Biological  Field  and  Laboratory 
Methods  for  Measuring  the  Quality  of 
Surface  Waters  and  Effluents,  U.S. 
Environmental  Protection  Agency.  Methods 
Development  and  Quality  Assurance 
Resear^  Laboratory,  Cincinnati.  Ohio.  July, 
1973. 

(e)  Recommended  Methods  for  Water  Data 
Acquisition,  Office  of  Water  Data 
Coordination,  U.S.  Department  of  Interior, 
Washington,  D.C,  December,  1972. 

(f)  Methods  for  Collection  and  Analysis  of 
Water  Samples  for  Dissolved  Minerals  and 
Gases,  U.S.  Geological  Survey.  U.S. 
Department  of  the  Interior,  Eugene  Brown,  M. 
W.  Skougstad,  and  M.  J.  Fishman, 

Washington,  D.C  1970,  (U.S.  Government 
Printing  Office). 

(g)  Methods  for  Collection  and  Analysis  of 
Aquatic  Biological  and  Microbiological 
Samples,  U.S.  Geological  Survey.  U.S. 
Department  of  the  Interior,  K.  V.  Slack,  R.  C 
Averett  P.  E.  Greeson,  and  R.  J.  Lipcombs, 
Washington,  D.C.,  1973. 

(h)  Methods  for  Organic  Pesticides  in 
Water  and  Wastewater,  U.S.  Environmental 
Protection  Agency,  James  J.  Lichtenberg. 
National  Environmental  Research  Center, 
Cincinnati.  Ohio,  1971. 

(i)  Methods  for  Analysis  of  Organic 
Substances  in  Water,  U.S.  Geological  Survey, 
U.S.  Department  of  the  Interior,  Washington. 
D.C 


HE 


Federal  Register  /  Vol.  44,  No.  101  /  Wednesday.  May  23, 1979  /  Rules  and  Regulations 


(3)  If  a  State  wishes  to  use  an  analytical 
method  or  procedure  not  cited  in  either  40 
CFR  Part  138  or  the  references  listed  in 
subparagraph  (2)  above,  the  State  shall 
submit  an  application  to  the  Regional 
Administrator  for  approval  pursuant  to 

{  136.5  of  this  Chapter.  Such  applications 
shall  include  a  description  of  proposed 
alternative  analytical  method  or  procedure 
together  with  the  reason(s)  for  seeking  to  use 
a  method  other  than  according  to 
Subparagraph  (1)  or  (2)  above,  and  a 
description  of  the  uses  to  which  the  data  and 
information  collected  using  such  method  will 
be  put 

(4)  All  participating  laboratories  shall 
routinely  utilize  and  document 
intralaboratory  analytical  quality  control 
procedures,  including  a  combination  of 
techniques  such  as:  spiked  sample  recovery, 
replicate  sample  analyses,  and  reference 
sample  analyses  in  a  manner  required  by  the 
Regional  Administrator.  The  operation  of 
su^  intralaboratory  analytical  quality 
control  activities  shall  be  consistent  with 
practices  recommended  in  the  latest  edition 
of  EPA's  Handbook  for  Analytical  Quality 
Control  in  Water  and  Wastewater 
Laboratories,  or  other  practices  as  authorized 
by  the  Regional  Administratar.  The 
labofatories  shall  participate  fas  and 
dooument  taiteriaboratory  teetiBg  progsams, ' 
inatading  sample  sphtting  between  State 
monitoring  support  laboraioriee  and  ERA 
laborateries  as  required  by  die  Regional 
Administrator. 

(5)  The  State  shaB  make  all  field 
operations,  monitoring  support  lalxMtitories, 
laboratory  data  recra^,  and  records 
indicating  laboratory  techniques  and  nimlity 
control  procedures  used  open  to  EPA  review 
pursuant  to  the  access  provisions  of  40  CFR 
Part  30. 

/.  Data  Handling,  Storage,  and  Reporting 

Data  and  information  resulting  from  the 
State's  water  monitoring  program  shall  be 
made  available  to  EPA  in  a  form,  volume,  and 
manner  agreed  upon  by  the  State  and 
Regional  Administrator. 
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